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)
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Debtors . )
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TRUSTEE OF CHARTWELL } 02-88572
LITIGATION TRUST, ) 02-88573

)
Plaintiffs, ) Adv. P. No,
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- vs.- . )

) Chapter 11
ADDUS HEALTHCARE, INC. , an }
Illinois corporation; W. ) (Jointly
ANDREW WRIGHT , an ) Administered)
Illinois individual; MARK )
S. HEANEY, an Indiana }
individual; COURTNEY E. )
PANZER, an individual; and J
JAMES A. WRIGHT, an )
Illinois individual, }
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The videotaped deposition of SCOTT PELTZ, called
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Susan Babicki, Certified Shorthand Reporter, Registered

Professional Reporter, and Notary Public, at 227 West

\

\

;•
f.

'•,'
\
I
\
'i
|
I
|.
|
fe'
j

1

-'-
is|

|
i<»
1I1i
1
1

iim

1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

I N D E X

WITNESS

SCOTT PELTZ
Direct Examination by

E X H I B I T

PELTZ EXHIBIT NO.
No. 223 .................

No. 224 .................

No. 225 .................

No. 226 .................

No. 227 .................

No. 228 .................

jEy^E.oi^Bfoyyi'hls v

PAGE

Mr. Strub .......... 5

S
PAGE

................ 30

................ 39

................ 113

................ 117

................ 187

................ 187

KXVlCE (312)236-6936

3

2

1 Monroe Street, Suite 3400, Chicago, Illinois,
2 commencing at 9:07 a.m. on the llth day of August,
3 2005.
4
5
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7
8 Irell & Manelia, LLP

By: Mr. Michael H. Strub, Jr.
9 1800 Avenue of the Stars

Suite 900
10 Los Angeles, California 90067

Phone: (310) 277-1010
11
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13 Foley & Lardner, LLP
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1 THE VIDEOGRAPHER: Today's date is August llth.
2 2005. We are going on the video record at 9:07 a.m.
3 We are present at the offices of Duane Morris, LLP,
4 227 West Monroe Street in Chicago, Illinois for the
5 purpose of taking a videotape deposition of Scott
6 Peltz.
7 The party on whose behalf the deposition is
8 being taken is the plaintiff, and the party at whose
9 instance the deposition is being recorded on an

10 audiovisually device is the plaintiff.
11 This case is instituted in the United
12 States Bankruptcy Court for the Eastern District of
13 New York, adversary proceeding number 04-08680
14 entitled Chartwell Litigation Trust, et al. versus
15 Addus Healthcare, Incorporated, et al.
16 My name is Charles Cook. I'm the legal
17 video specialist from Liticorp, Three First National
18 Plaza in Chicago, Illinois. The court reporter is
19 Sioux Babicki from Jensen Reporting Service,
20 205 West Randolph Street in Chicago, Illinois.
21 I'll now ask the attorneys to introduce
22 themselves starting with plaintiff's counsel first.
23 MR. STRUB: Michael Strub of Irell & Manelia on
24 behalf of plaintiffs Chartwell Litigation Trust and

JE9&E!>t$!EPOy?I'Xg SL-RplCL (312) 236-6936
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1 Gregory Segall, trustee.
2 MR. EARLY: Scott Early of Foley & Lardner on

3 behalf of Addus and the witness Scott Peltz.
4 THE VIDEOGRAPHER: Will the reporter please
5 swear the witness?
6 (Witness sworn.)
7 MR. EARLY: Counsel, at the outset we note that
8 the deposition notice in this case did not call for
9 a videotaped deposition.

10 In the interest of proceeding in the most
11 expeditious matter given the trial schedule, we will
12 proceed. We reserve our right to object to any use
13 of the videotape at trial, and we will renew our
14 objection at that point, if necessary.
15 MR. STRUB: So noted.
16 DIRECT EXAMINATION

17 BY MR. STRUB:

18 Q. Mr. Peltz, will you please state your full
19 name and spell your last name?
20
21
22
23
24

A. Scott Phillip Peltz, P-e-l-t-z.
Q. Mr. Peltz, you've been retained in this

case?
A. Yes.
Q. Who has retained you?

1 A. I believe the contact was made by Jill
2 Murch, M-u-r-c-h.
3 Q. What did you say to Ms. Murch, what did she
4 say to you in that conversation in June of 2005 when
5 she contacted you?
6 A. My general recollection — I don't remember
7 it word for word — was it was — she informed me of
8 their need for an expert in this matter, Addus
9 Healthcare, you know, perhaps a general description

10 of the matter itself and expressed a need — or a
11 desire to meet to discuss it further.
12 Q. Did Ms. Murch tell you what it was that she
13 needed an expert for?
14 A. Generally — and again I don't remember
15 word for word — but I believe the conversation
16 revolved around the action to recover some funds in
17 a proposed transaction.
18 Q. Did she tell you what sort of opinion she
19 was seeking?
20 In other words, what sort of expertise was
21 she looking for?
22 A. No, she did not.
23 Q. Did you subsequently have a meeting with
24 anyone concerning this case or a discussion with

1 A. Addus.
2 Q. Addus Healthcare, Inc.?
3 A. Yes. Sorry.
4 Q. And you have been retained as an expert
5 witness in order to provide expert testimony in
6 connection with the trial of this matter; is that
7 correct?
8 A. That's correct.
9 Q. Is there any reason why you would be

10 incapable of giving your best testimony today?
11 A. No.
12 Q. Any health or personal issues that would
13 affect your ability to concentrate or remember?
14 A. No.
15 Q. And you understand that you're under oath
16 subject to penalty of perjury?
17 A. Yes.
18 Q. When were you contacted concerning this
19 litigation?
20 A. I don't remember the exact date. Sometime
21 in June or early July, June I would guess.
22 Q. June of 2005?
23 A. Yes.
24 Q. Who contacted you?

1 anyone concerning this case?
2 A. Yes.
3 Q. All right. What was your next discussion?
4 A . I believe the next meeting was with
5 Mr. Early, Ms. Murch, and Ellen Wheeler.
6 Q. When did that meeting take place?
7 A. Within a week of the initial conversation.
8 Q. Did you take notes at that meeting?
9 A. No.

10 Q. What was discussed during that meeting?
11 A. The nature of the proceeding.
12 Q. What do you mean by that?
13 A. A general description of the litigation
14 that was ensuing.
15 Q. Were you asked to perform any services
16 during that meeting?
17 A. Not asked to perform services, I would say
18 no.
19 Q. Were you given any direction at all as to
20 things that you were perhaps going to do in
21 connection with this meeting -- in connection with
22 this litigation at the meeting?
23 A. Again, not remembering every word of the
24 meeting, generally I believe the discussion revolved

r.*?!̂ K»^̂ ^S? ŝ5wS^>ŝ iiwr?S ^%f: '•^^fmS^^fif^^^^f^l}.
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1 around my willingness to take a look at some of the
2 documents and what, if any, approach I thought was
3 appropriate in the matter.

4 Q. Approach to what?

5 A. To serving as an expert in the case.

6 Q. Were you retained at that point?

7 A. No.

8 Q. What did you do next in connection with
9 this matter?

10 A. I believe at — subsequent to the meeting,
11 shortly thereafter, within a day or two, I would
12 guess, I received some documents which I looked at
13 along with a member of my staff, and I believe I
14 formulated a suggested approach as well as budget.
15 Q. What documents did you receive?

16 A. To the best of my recollection, the
17 complaint to recover the funds and I believe the
18 answer to the complaint along with the exhibits to
19 the — either to the complaint or the answer was the
20 exhibits that went along, I think most specifically
21 the asset purchase agreement and other related
22 documents.

23 Q. What other related documents?

24 A. The asset purchase agreement, the

1 Q. What approach did you suggest?
2 A. Based on my discussion I thought the option
3 could be valued utilizing a rational approach which
4 ultimately was Black-Scholes. I don't believe I

5 said Black-Scholes at the time.
6 Q. Was that the only approach that you

7 suggested at this time?
8 A. Generally yes.
9 Q. Is Black-Scholes a rational approach for

10 valuing an option of the kind that is at issue in
11 this dispute?

12 A. Yes.
13 Q. What budget did you propose?

14 A. I believe it was 75 to $100,000.

15 Q. How much time have you spent in connection

16 with this litigation?
17 A. I haven't gone back and looked at my own
18 hours. I believe the time incurred to date is in
19 the neighborhood of $90,000.
20 Normally, you know, my time would range
21 somewhere between 5 and 20 percent and probably more
22 in the 20 percent than the 5 percent.
23 Q. Have you invoiced Addus Healthcare for

24 those services yet?
;$fKSî ^WiS&i?5«S»?ŝ wi >3$&fffi$$8^%-^&%}^i^^^?&3$'r: *i
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1 amendment, you know, the flow of documents in the
2 transaction that had been discussed.
3 Q. So you received the complaint —

4 A. Yes.

5 Q. — and the attachments which would have

6 included the stock purchase agreement?

7 A. Yes.
8 Q. Now, do you recall it was stock purchase or

9 asset purchase or do you know?
10 A. I think it was the asset - I think it was
11 all the agreements. I forget what their specific
12 titles were.
13 Q. Do you know whether the underlying

14 agreement in this transaction was a stock purchase

15 agreement or an asset purchase agreement?
16 A. It was a stock purchase agreement.
17 Q. Did you — other than the complaint and

18 attachments and counterclaim and attachments,
19 answer/counterclaim and attachments, did you receive

20 any other documents at this point, that is

21 subsequent to the first meeting that you had with

22 Mr. Early, Ms. Murch, and Ms. Wheeler?

23 A. I don't — I mean, I may have, but I don't
24 recall specifically.

wi&^

1 A. Certainly at least some of them. You know,
2 invoices are monthly. So there may be some services

3 not —

4 Q. Do you have copies of those invoices with

5 you?
6 A. Not with me, no.
7 Q. You understand those were requested by the

8 subpoena that was served on you?
9 A. I personally did not handle the

10 documentation that was turned over to you on the
11 subpoena, but our intent was to be responsive.
12 Q. All right. Mr. Early will request copies

13 of those invoices.
14 Have all of those invoices that you have

15 sent to Addus Healthcare been paid?
16 A. I don't think so.
17 Q. Do you know how much you have been paid so

18 far?
19 A. I know I received a retainer.

20 Q. You received a $25,000 retainer; is that

21 correct?

22 A. Yes.

23 Q. Other than the $25,000 retainer, have you

24 received any other compensation to this point?

Jensen Reporting - (312) 236-6936 3 of 82 shee
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1 A. I don't know. Meaning I just didn't check
2 before we came over here.
3 Q. But I presume you'd have no objection to
4 providing that information?

5 A. I have no objection.
6 Q. Have you had any discussions, you or your
7 staff had any discussions with anyone concerning the
8 amounts reflected on any of your invoices?
9 A. You mean with counsel or with ~

10 Q. With anyone.
11 A. - with Addus?
12 Q. Other than internaBy.

13 A. Not to my knowledge.
14 Q. I'm sorry. What did you say your rate is?
15 A. $400 per hour.
16 Q. When you provided a budget, did you provide
17 a written budget?

18 A. I believe I provided it verbally.
19 Q. Have you provided any sort of written
20 budget to Addus Healthcare or its counsel in
21 connection with this matter?

22 A. Not that — no, I don't believe so.
23 Q. Now, there's a retainer letter that we have
24 received.

**M!*<«ta«sS«»<«>*«*»«̂ ^

IS

So understand the scope of my questbn is
broader than just you personally.

A. We — I use we colloquially — reviewed
documents, a large amount of documents that are

5 listed on our report as well — including financial
6 information.
7 We also extracted from publicly available
8 or from databases that we subscribe to information
9 such as guideline companies, mergers and

10 acquisitions, etcetera.
11 And from there prepared our expert report,
12 computations and expert report.
13 Q. Is your answer complete?
14 A. Well, yesterday one of my staff attended a
15 deposition.
16 Q. I've forgotten his name.
17 What was the name of the gentleman who
18 attended the deposition yesterday, the deposition of
19 Mr. Cimasi?
20 A. Troy Monthye, M-o-n-t-h-y-e.
21 Q. What is Mr. Monthye's title?
22 A. Senior manager.
23 Q. Did you have any discussions with

24 Mr. Monthye concerning Mr. Cimasi's deposition?

1 You know there's a retainer letter,
2 correct?

3 A. Yes.

4 Q. Other than the retainer letter, have you

5 provided any other — is there any other agreement
6 between you and either Addus or its counsel
7 concerning the nature of the services that you're
8 going to be rendering in connection with this
9 litigation?

10 A. No. Let me correct one answer on the
11 bills. It's possible you didnt get the bills
12 because they just havent gone out yet.
13 So the services that have been incurred may
14 not yet have been invoiced, and, therefore, that's
15 why you didn't receive them because it doesn't
16 exist. I have to go check. I don't —
17 Q. You don't know one way or the other
18 whether --

19 A. Right But it's quite possible the reason
20 you didn't get it is because it hasn't been
21 processed yet.
22 Q. Well, we'll find out.
23 Now, connection with this litigation, what

24 services have you or American Express provided?
i»«>iHI»li»MHiNHhil)ll̂ ^

1 A. Very brief, yes.
2 Q. What did you say to Mr. Monthye?
3 What did he say to you during that

4 conversation?
5 A. Well, he had called me because there was
6 some scheduling issues late in the day, and I talked
7 to him about what my schedule was. And then I asked
8 how the deposition went. And he replied, "It went
9 very slow."

10 Q. Anything else? Did he tell you anything

11 else?
12 A. No.
13 Q. Did he tell you anything about Mr. Cimasfs
14 opinions or answers to questions during the
15 deposition?

16 A. No.
17 Q. Did you ask?

18 A. No. There wasn't — he was rushing back.
19 I think it was at a break.
20 Q. Other than Mr. Monthye, who else has
21 assisted you in connection with this matter at
22 American Express?

23 A. Primarily it was Mr. Monthye. I believe
24 Shawn Nelson had some time on the engagement as well

^mmtm^m^^'iiimi^jm^fm^mi^m^itmifmt.
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as Mary Jo Granahan, G-r-a-n-a-h-a-n.
Q. What is Shawn Nelson's position?
A. I believe she's a senior consultant.
Q. What services did she provide in connection

with this engagement?

A. I believe she put some of the spreadsheets
together, extracted some data from databases.

Q. What about Ms. Granahan, what's her title?

A. She's a senior manager.
Q. What services did Mr. Granahan perform in

connection with this engagement?
A. I believe she was involved with the

Black-Scholes computation and the exhibits.
Q. I'm sorry. The Black-Scholes computation?
A. Yes.
Q. Other than attending the deposition of

17 Mr. Cimasi yesterday, what other services has
18 Mr. Monthye performed in connection with this
19 engagement?
20 A. Other than attending the deposition, he's
21 been involved in analyzing data, directing staff,
22 and aided in the preparation of the report.
23 Q. You've given a total amount of —
24 approximate amount of the cost or — well, let me

'"^^•K^^^^^^^ys^^^^^^^^^^^^^^^^^^^^^^^^^^^^^
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1 A. No.
2 Q. Have you provided any services in
3 connection with preparation for the depositions of
4 either Mr. Cimasi or Mr. Neilson?

5 A. I believe yes. I probably left that out of
6 my answer. I believe Mr. Monthye did some analysis
7 in preparation for the depositions of both parties.
8 Q. What analysis did Mr. Monthye do?

9 A. I didn't see it myself, but I think it was
10 some guidance or discussions regarding the contents
11 of the report.
12 Q. Have you worked for Mr. Wright before in
13 any capacity?
14 A. Mr. Wright?
15 Q. Andrew Wright.
16 A. No, I have not.
17 Q. You've acted as a plan administrator and
18 trustee before, correct?
19 A. Yes.
20 Q. And in that capacity you have retained
21 Foley & Lardner; is that true?

22 A. Yes.
23 Q. How many times?
24 A. They worked for me in a case called Bridge

is
1 put this a different way.
2 Do you know how many hours you or any of
3 your staff have spent?
4 A. I didn't bring that with me.
5 Q. Do you have any basis for telling me beyond
6 pure speculation?
7 A. I think if you divided 90,000 by about
8 $275, you'd have a rough estimate. I can do that.
9 Somewhere between I would say 300 and 350 hours.

10 Q. Were you given any directions, you or
11 American Express given any directions by anyone
12 about an amount that you were not to exceed in terms
13 of a cost or expense or fees?
14 A. No. No, I was not. I gave a budget that I
15 felt I would live within, but it came from me to
16 them.
17 Q. Other than attending — well, I don't want

18 to exclude that.
19 Did you do any work for Addus in connection
20 with this case other than the work that was related
21 directly to the testimony that you're going to give?
22 A. No.
23 Q. Has anyone working on your behalf performed

24 such services?

1 Information Systems, but — and I was the plan
2 administrator, but I think the plan required that I
3 retain them. So however you want to look at it.
4 And there was a case called USM
5 Communications where I was a plan administrator and
6 Foley — I believe Foley was counsel along with
7 Gardener, Carton & Douglas. Again, though, I think
8 the plan required that they be retained. It wasn't
9 at my discretion.

10 I think there was one other case some years
11 ago, Cherry Communications, where I was the plan
12 administrator and they were counsel. Again, I don't
13 think I had the discretion over which counsel was
14 chosen.
15 Q. How many times have you been retained to
16 provide expert testimony either by Foley & Lardner
17 or by their client?
18 A. Do you mind if I look at my resume for a
19 second?
20 Q. Absolutely not.
21 A. I think this is the only time based on my
22 recollection.
23 Q. During the period when you were preparing
24 your opinion, did you have any communications with

§pps?i¥ î§? ŝ8^
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1 anyone — well, actually, let me back up.
2 I forgot to ask you this question: You say

3 in your report that your fee is not contingent on
4 the outcome of this case.
5 Is that a true statement?
6 A. Yes.
7 Q. After the meeting that you had with
8 Ms. Murch, Mr. Early, Ms. Wheeler, when you — well,
9 actually, let rne ask this a different way.

10 When you provided your approach that the
11 option could be valuated using a rational approach,
12 did you do that during a meeting or did you do that

13 in a one-on-one conversation with somebody?

14 A. I believe it was a phone conversation.
15 Q. With whom?
16 A. Mr. Early.
17 Q. Was that the next conversation that you
18 had after your meeting with -- you had your meeting
19 with Ms. Wheeler, Mr. Early, Ms. Murch.
20 And after that what was the next
21 communication you had with anyone at Addus or

22 Foley & Lardner?
23 A. To the best of my recollection, that was
24 the next one, unless there was an interim one where

**S*WS*»ti**!pS**J«S«piwK«w»*»W^
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1 occurred.
2 Q. What was the next conversation that you had
3 with either Addus or its counsel after this phone
4 conference you just talked about?
5 A. I had a brief conversation with Addus's
6 in-house counsel and Mr. Stasiewicz about a week
7 ago.
8 Q. And the in-house counsel would be
9 Mr. Buddy, Ed Buddy?

10 A. Yes.

11 Q. What was discussed in your conversation
12 with Mr. Buddy and Mr. Stasiewicz?

13 A. I asked them about the HME accounting
14 platforms.
15 Q. Specifically what did you ask them about
16 it?
17 A. That the HME accounting platforms that
18 recorded the receivables were— although there were
19 three disparate systems at the time in question that
20 they were all three healthcare systems that recorded
21 receivables either at their net expected receipt or
22 gross minus contractual adjustments.
23 Q. Why did you ask that question of Mr. Buddy
24 and Mr. Stasiewicz?

22

I was asking for a document I thought I was supposed
to get.

But, you know, I don't remember — to the
4 best of my knowledge, that was the next
5 conversation.
6 Q.' Now, after the conversation you had with
7 Mr. Early in which you communicated that the option
8 could be valued using a rational approach, what was
9 the next communication that you had either with

10 Addus or its counsel?
11 A. I think the next conversation was a phone
12 conference with Mr. Early, Addus's counsel, and
13 perhaps Mr. Wright.
14 Q. What was discussed on that phone
15 conference?

16 A. I think we talked about the budget a little
17 bit, and I think it was a general conversation just
18 to meet me. I don't know that there was a lot of
19 discussion about the case itself.
20 Q. When did that phone conference take place?
21 A. From the period of the first contact
22 through whatever — I don't recall the date our
23 engagement letter is, but it's about a week and a
24 half, two-week period in there that these — this

24

1 A . I just wanted to confirm that although
2 there were three disparate systems that they were
3 indeed healthcare systems.
4 Q. But what was the relevance of that inquiry
5 to the opinion that you were working on?
6 A. Well, it wasn't — my opinion was done when
7 I had the conversation.
8 Q. This was after you'd issued your report?
9 A. That's correct.

10 Q. Okay. What was the relevance of your
11 inquiry?

12 Why did you believe it necessary to have
13 the conversation?
14 A. Just because of all the obvious discussions
15 and all the experts' reports as well as the
16 financial statements regarding the HME receivable.
17 Q. What did Mr. Buddy and Mr. Stasiewicz tell
18 you on that conversation?
19 A. That they were healthcare systems.
20 Q. Is that the extent of the conversation that
21 you had with Mr. Buddy and Mr. Stasiewicz?
22 A. Yes.

23 Q. After that conversation did you have any
24 other conversations prior to this deposition with

Jensen Reporting - (312) 236-6936 6 of 82 sheets
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1 either Mr. — with either Addus or its counsel?
2 A. Yes.
3 Q. When?
4 A. I had a conversation with Mr. Early maybe a
5 week and a half ago or so.
6 Q. And what was the substance of that
7 conversation?
8 A. It was just a discussion of our report.
9 Q. What was discussed about your report in

10 that conversation?
11 A. It was a general discussion about its
12 contents. The report was already issued again.
13 Q. Other than recalling that it was a general
14 discussion about its contents, do you recall any
15 specific discussion about the contents of your
16 expert report in this conversation with Mr. Early?
17 A. I think we talked about Black-Scholes'
18 computation as well as the valuation portion of the
19 report. I mean, there was nothing particularly
20 memorable about the conversation.
21 Q. At any time has anyone on behalf of Addus
22 or its counsel expressed any concerns or questions
23 about any of the information in your report?
24 A. No.

Z7

1 he seemed like a credible guy.
2 Q. Have you reviewed Mr. Neilson's opinion in
3 this matter?
4 A. Yes.

5 Q. Is it your view that — putting aside your
6 concerns or questions about his opinion, is it your
7 view that he is qualified to render the opinion that
8 he's rendered?
9 A. I haven't formed an opinion on his

10 qualifications to render this. I know that he has
11 experience dealing with — significant experience
12 dealing with cases of fraud.
13 I don't know his background regarding
14 healthcare and healthcare accounting.
15 Q. So is it fair to say that at least as of
16 this point you don't have any doubts about his
17 qualifications?
18 A. I think it's fair to say I haven't formed
19 an opinion about his qualifications, but I —
20 generally I don't have doubts about his
21 qualifications.
22 Q. Have you been asked to form an opinion
23 about his qualifications?
24 A. Not as I sit here.

|.
[
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1 Q. Have you ever met Todd Neilson?
2 A. Yes.
3 Q. When?
4 A. A year, year and a half ago.
5 Q. What was the reason for meeting him?
6 A. Can we go off the record for a second?
7 MR. STRUB: Sure.
8 THE VIDEOGRAPHER: We're going off the record.
9 The time is 9:37 a.m.

10 (Discussion off the record.)
11 THE VIDEOGRAPHER: We are back on the record.
12 The time is 9:37 a.m.
13 BY MR. STRUB:

14 Q. There was a pending question.
15 What was the purpose for the discussions
16 with Mr. Neilson?
17 A. It was regarding a potential transaction
18 about the purchase of his organization.
19 Q. By American Express?
20 A. Yes.
21 Q. In your discussions with Mr. Neilson, have
22 you formed any opinion as to his credibility or
23 credentials?
24 A. I mean, I understand his credentials, and

28

1 Q. Do you expect to do that before trial?
2 A. I don't know.
3 Q. Have you ever met Mr. Cimasi?
4 A. No.
5 Q. Prior to this matter, had you heard of
6 Mr. Cimasi?
7 A. No, I had not.
8 Q. Have you formed any opinion as to his
9 credibility or credentials?

10 A. Mr. Cimasi appears to be in an organization
11 that is devoted to healthcare valuation. I have
12 some disagreements with his report. I don't know
13 if, you know, it goes to credibility or not. I
14 disagree with his report.
15 Q. I understand you disagree with his report,
16 but do you have any questions about his
17 qualifications or credentials to render the opinions
18 that he's rendered?
19 A. I have not formed an opinion about his
20 qualifications or credentials.
21 Q. Is it fair to say at least as of this point
22 you don't have any doubts about his qualifications?
23 A. I think it's fair to say I haven't formed
24 an opinion.

$*$̂ 3̂i?5î ?5WJS;̂ J? 8*B2S8$fS*5feî s!nsS8iK f̂SwJ^JSiS^w^as R f̂ffs^aSfPsSisS:̂
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1 Q. Your qualifications have been challenged in
2 prior cases in which you have testified as an expert
3 witness; is that correct?
4 A. Yes.
5 Q. And, in fact, isn't it true that your
6 opinions have been rejected by courts in prior
7 cases?
8 A. There was one case where an expert opinion
9 was offered and some of the scenarios were rejected

10 by the court, yes.
11 Q. Which was the name of that case?
12 A. World Access.
13 Q. Has any court ever concluded that you were
14 not qualified to offer testimony that you were
15 proffered to offer?
16 A. No.
17 Q. Now, your resume indicates that you served
18 as — well, you know what? Let me go ahead and just
19 mark this. We're going to mark this as Exhibit 223.
20 A. Is this the one I—
21 Q. You can tell me, but this e-mail tells me
22 that it is.
23 MR. STRUB: Let's mark as Exhibit 223 a -- what
24 appears to be a resume from Mr. Peltz, and Mr. Peltz

«*W»W*MW5*;

31

1 Brown did in this matter concerning the solvency of
2 Med?
3 A. I saw it. I didn't read it.
4 Q. Were you ever asked at any point to render
5 an opinion on the solvency of Med?
6 A. No, I was not.
7 Q. Have you ever acted as a business appraiser
8 prior to this -- well, strike the qualification.
9 Have you ever acted as a business

10 appraiser?
11 A. In the context of serving as a financial
12 advisor, we have or I have provided advice on
13 appraisal and valuation of businesses. I do not
14 myself issue formal valuations as a business
15 appraiser.
16 Q. Why not?
17 A. I have other people in my organization that
18 do that.
19 Q. Did you consult with any of those other
20 people in your organization to which you just
21 referred in connection with the opinion that you're
22 rendering in this litigation?
23 A. Yes.
24 Q. With whom?

''g$$ij-̂ H?^ga3J%i?3SfJs ^̂ ^SiJSWSjS î* 5^^^^^^^^ '̂
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1 had provided a resume that updates the one that's
2 attached to his report. That's why I'm marking this
3 separately. I just want to confirm that this is a
4 true and correct copy of your most up-to-date
5 resume.
6 (Peltz Exhibit No. 223
7 marked for identification.)
8 BY MR. STRUB:

9 Q. Mr. Peltz, I've put in front of you
10 Exhibit 223. I'm going to represent to you that
11 this resume was sent to us by Ms. Wheeler who
12 indicated that you had noticed that the resume
13 attached to your report did not include some recent
14 testimony.
15 Is Exhibit 223 the most up-to-date copy of
16 your resume?
17 A. Yes.
18 Q. Your resume indicates that you've served as
19 a consulting and testifying expert on the issue of
20 valuation.
21 What type of valuation?
22 A. Primarily fraudulent transfer, solvency
23 analysis.
24 Q. Have you ever seen the report that Brown &

32

1 A. Mr. Monthye and Ms. Granahan.
2 Q. Have either Mr. Monthye or Ms. Granahan
3 ever issued an appraisal of a business?
4 A. When you say "appraisal," I think
5 valuation. You know, appraisal's hard assets.
6 Valuation is value of a business. They have issued
7 valuations.
8 Q. Of operating businesses?
9 A. Yes. As opposed to hard asset appraisals,

10 inventory, real estate. I assume that's what you're
11 asking.
12 Q. Have you written any books on healthcare
13 valuation?
14 A. Written any books, no.
15 Q. Have you presented any papers or delivered
16 any speeches or lectures on the topic of valuation
17 of any sort of healthcare company?
18 A. Healthcare valuation specifically, I
19 believe no.
20 Q. Have you ever had your deposition taken or
21 testified in a case that involved a valuation of a
22 healthcare company?
23 A. Yes.
24 Q. When?
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1 A. I believe it was April of this year.
2 Q. What was the nature of your testimony in
3 that proceeding?
4 A. It was a valuation of a hospital. Doctors
5 Hospital.
6 Q. Were you asked to render an opinion in that
7 case?
8 A. Yes.

9 Q. What was the opinion that you were asked to
10 provide?

11 A. It was a solvency analysis.
12 Q. Of a hospital?
13 A. Of a hospital, yes.
14 Q. What was the name of the hospital?
15 A. Doctors Hospital. It's in here.
16 Q. It's in Exhibit 223?
17 A. Yes. And I think you were provided with my
18 deposition report.
19 Q. Was this the in re: Trail Mobile Trailer?
20 A. No. Doctors Hospital. That was sent over,
21 like, Monday perhaps.
22 Q. Maybe that's what I just got, and I haven't

23 looked at that yet.
24 Are you a member of the American Society of

3S

1 A. No.
2 Q. Are you a professional financial

3 specialist?
4 A. No.

5 Q. Are you certified as an appraiser by any
6 organization?

7 A. When you say "appraiser," I assume you mean
8 valuation. No, I'm not.
9 Q. Do you have any expertise in the healthcare

10 industry?
11 A. I've been involved in the healthcare
12 industry for a number of years.
13 Q. Describe your involvement in the healthcare
14 industry.

15 A. I'm the head of a restructuring practice,
16 and I have a group that's devoted to healthcare
17 restructuring. And throughout the years I've been
18 involved in a number of healthcare matters.
19 Q. And is your answer complete?
20 A. I don't know how much more — I mean, I can
21 go on.
22 Q. Well, you say you've been involved in
23 healthcare matters.
24 What do you mean by that?

r
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1 Appraisers?
2 A. I am not.
3 Q. Are you certified by the ASA?
4 A. No.
5 Q. Are you a member of the American Institute

6 of Certified Public Accountants?
7 A. Yes.
8 Q. Are you accredited in business valuation by
9 the AICPA?

10 A. No.
11 Q. Are you a member of the Institute of
12 Business Appraisers?
13 A. No.
14 Q. Are you certified by the IBA?
15 A. No.
16 Q. Are you a member of the National
17 Association of Certified Valuation Analysts?
18 A. No.
19 Q. Are you certified by the NACVA?
20 A. No.
21 Q. Are you a member of the Association of the

22 CFA Institute?
23 A. No, I'm not.
24 Q. Are you chartered by the CFA Institute?

1 A. I've been involved in restructuring
2 healthcare entities representing debtors —
3 representing bond holders and creditors regarding
4 healthcare restructuring.
5 I believe I served as a signee for some
6 nursing homes and then represented creditors
7 committees, and, you know, I served as an expert in
8 the Doctors Hospital.
9 Q. Now, you said that you are a member of the

10 AICPA.
11 Are you aware that the AICPA puts out
12 videotapes concerning business valuation?
13 A. Not videotapes specifically.
14 Q. Have you ever taken any CLE courses in

15 business valuation?
16 A. CPE.
17 Q. CPE, right. You're right. CPE.
18 A. Yes, I have.
19 Q. When was the last CPE course that you took
20 in business valuation?
21 A. It's probably a couple years ago. Recently
22 I've been speaking more on valuation topics than
23 taking the classes.
24 Q. There is nothing in the uniform CPA
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examination that addresses the subject of business
appraisal; is that true?

A. I took the test in 1980, but I believe that
to be true.

Q. Have you ever attempted to receive a
certification or degree of any type and failed to
obtain it?

A. No.
Q. Have you ever taken the bar exam?
A. No.
Q. Do you believe that appraisers or valuation

analysts generally alter their opinions depending on
the client who retained them or the matter in which

they've been retained?
A. I'm sorry- Can you ask it again?
MR. STRUB: Can you reask my question?

(Record read as requested.)
BY MR.STRUB:

Q. Do you believe that appraisers or valuation
analysts generally alter their opinions depending on
the client who retained them or the matter in which

they've been retained?
A. Do I generally believe that?
Q. Yes.

1 I think that's it.
2 Q. Now, all of these lectures that you're
3 speaking of, those were to institutional groups of
4 some sort or another?
5 A. Professional, yeah, professional societies,
6 Q. These were all speeches to professional
7 societies; is that true?
8 A. Yes.

9 Q. Have you ever given — have you ever taught
10 a course on valuation at any sort of educational
11 institution?

12 A. Educational institution, I don't believe
13 so.
14 MR. STRUB: Let's mark as Exhibit 224 a copy of

15 your report.
16 (Peltz Exhibit No. 224
17 marked for identification.)
18 BY MR. STRUB:

19 Q. Mr. Peltz, would you please confirm that
20 Exhibit 224 is a copy of the report that you
21 prepared?

22 A. Yes, it is.
23 Q. Now, I know that you have updated your

24 resume.
«5i8e*???S??3»§'®KWSJs3i3?!°*5«S«B* gm^ffi?i!®%tw®®®^3M®%W3ii®z>z%®®@®1%*

1 A. No.
2 Q. Do you have any certifications or
3 professional designations in the mergers and
4 acquisitions profession?
5 A. No.
6 Q. Have you ever taught a course of any type
7 on the subject of valuation?
8 A. Yes.
9 Q. What courses have you taught on that

10 subject?
11 A. I know I did one for the Association of
12 Insolvency Accountants. I'm doing one for the
13 American Bankruptcy Institute's southwestern
14 conference in September.
15 Oh, it looks like I did an engagement that
16 covered valuation in the healthcare industry for
17 Healthcare Bankruptcy and Workouts Forum in 2000.
18 Q. Was this a solvency opinion?
19 A. It was a speaking engagement.
20 Q. Speaking engagement, okay.
21 A. That's what you asked me?
22 Q. Right.
23 A. I did a — performing a liquidation
24 analysis for the Turnaround Management Association.

40

1 Beyond updating your resume, have you
2 updated or supplemented this report in any way since
3 the date that you prepared it?
4 A. No.
5 Q. Does your report include all the opinions
6 that you intend to offer at trial?
7 A. All of the opinions, yes, unless I'm asked
8 to offer rebuttal opinions.
9 Q. Have you been asked to render rebuttal

10 opinions?
11 A. Not as I sit here today.
12 Q. Have you subsequently reached any opinions
13 or conclusions not contained in Exhibit 224, your
14 report?
15 A. I don't believe so.
16 Q. Have you been asked to form any opinions
17 other than the opinions that are contained in your
18 expert report?
19 A. No.
20 Q. As you sit here today, do you plan on
21 offering any other opinions?
22 A. I don't know.
23 Q. But you have no current intention to offer
24 opinions other than the ones that are set forth in
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1 your report; is that fair?
2 A. I've not been asked to offer other
3 opinions, that's correct.
4 Q. Beyond what you've been asked to do, based
5 on what you have undertaken in connection with
6 reviewing other reports, is it fair to say that you
7 have no current intention as you sit here today to
8 render any opinions other than what's contained in
9 your expert report?

10 A. As I sit here today, that's correct.
11 Q. Do you have any current intention to do any
12 further work in connection with this case beyond
13 testifying at trial?
14 A. Only if I'm asked.
15 Q. And you have not been asked?
16 A. No.
17 Q. Is your report accurate?
18 A. Yes.
19 Q. Are there any portions of your report that
20 you would want to revise or change?
21 A. No.
22 Q. Have you learned from any source that any
23 information in your report is not accurate?
24 A. No.

JWWBSiSSsgSĵ ^̂ seig ŝ;
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1 A. Granahan.
2 Q. Granahan.
3 A. Yes.
4 Q. What do you mean when you say it was under
5 your supervision?
6 A. The people working on the report reported
7 to me. We discussed issues and approaches and
8 formats, looked at analysis, and ultimately we
9 reached an approach to the report and it got

10 written.
11 Q. Were any drafts of the report prepared?
12 A. Yes.
13 Q. Are any drafts still in existence?
14 A. No.

15 Q. Why not?
16 A. We routinely destroy drafts. I mean,
17 really when something's written, it gets written
18 over technically in our computer system and we don't
19 retain copies of drafts.
20 Q. Did you have discussions with either Addus
21 or its counsel concerning destruction of drafts?
22 A. Discussions, no. It's our policy to
23 destroy drafts.
24 Q. Did you inform them of your policy?

P?̂ S *̂̂ PSE«PS£&$S 3̂£ 'W<S8̂ S**S8$SS£5?SK&§«!ĵ ^̂ Sp5Eg!gj»SJ£»gp
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.1 Q. If you look at page 1 of the report — and
2 I'm going to put aside the caption page. So we'll
3 talk about the page that is numbered 1.
4 The second paragraph contains the sentence
5 in which you reserve the right to update or
6 supplement your opinion.
7 Do you see the paragraph, the sentence to
8 which I'm referring?
9 A. Yes.

10 Q. Has any data been brought to your attention
11 that would make you want to supplement or revise
12 your opinion?
13 A. No.

14 Q. Did you write your report yourself?
15 A. No, not myself.
16 Q. Did you write any portion of this report
17 yourself?
18 A. It was done by members of my staff under my
19 supervision. I don't recall whether I specifically
20 wrote a paragraph or not.
21 Q. And the members of your staff who wrote the
22 report under your supervision, would that be the
23 same people you spoke of before, Ms. Nelson,
24 Mr. Monthye, and Ms. — was it Grayhan?

44

1 A. I don't recall. I may have.
2 Q. Did you provide any drafts to anyone
3 outside of American Express?
4 A. I personally did not provide drafts. There
5 may have been drafts given to counsel for Addus.
6 Q. That would have been done by one of these
7 members of the staff working at your direction?
8 A. Yes.
9 Q. Did counsel comment on any drafts of the

10 report?
11 A. I don't believe so.
12 Q. But do you know one way or the other?
13 I mean, if they commented to members of
14 your staff, would you know about that?
15 A. They would have told me, yes.
16 Q. So let me ask: Do you know one way or the
17 other whether counsel commented on any drafts of the
18 report?
19 A. I believe they did not.
20 Q. Did you communicate — you or your staff
21 communicate with counsel or with Addus during the
22 preparation of the report concerning its contents
23 other than what you've already testified to?
24 A. No. I mean, I may have asked for a
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1 document or deposition to look at, but no, I don't
2 believe we've communicated about the contents of the
3 report.
4 Q. Has anyone asked you or your staff to
5 revise your report in any way?
6 A. No.

7 Q. Would the same be true, same question about
8 drafts of the report.
9 Has anyone asked you or your staff to

10 revise any portion of the report in any way?
11 A. No one has. The same is true, yes. No one
12 has.
13 Q. Was the report prepared consistent with the
14 Uniform Standards of Professional Appraisal

15 Practice?
16 A. No.
17 Q. Do you understand that the Uniform
18 Standards For Professional Appraisal Practice are
19 recognized as a generally accepted standard of
20 appraisal practice for business appraisals?
21 A. Yes.
22 Q. Is your report a business appraisal?
23 A. No.
24 Q. In the course of your work, did you take

47

1 A. Tuesday, I believe.
2 Q. For how long?
3 A. About an hour.
4 Q. And what was discussed during that
5 conversation?
6 A. I believe we discussed the report
7 generally.
8 Q. Were you given any advice about any

9 particular topics that might be of particular
10 interest in your report?

11 A. No.
12 Q. Have you read Mr. Neilson's testimony?
13 A. Testimony?
14 Q. Yes. Deposition, the deposition testimony.

15 A. No, I have not.
16 Q. Are you aware from any sources to what
17 Mr. Neilson testified about?

18 A. No.
19 MR. STRUB: Let's go off the record.
20 THE VIDEOGRAPHER: This is the end of tape
21 number one. The time is 10:04 a.m.

22 (A short break was taken.)
23 THE VIDEOGRAPHER: We are back on the record.
24 This is the beginning of tape number two. The time

I

46

1 any notes?
2 A. No.

3 Q. Do you know whether your staff took any
4 notes of conversations they may have had with either
5 Addus or its counsel?
6 A. I don't know specifically. I mean, if you
7 requested them and you have them, they did and if
8 they didn't, they didn't.
9 Q. You've seen the subpoena that was served,

10 correct?
11 A. Yes.
12 Q. Is it fair to say you had nothing to do
13 with complying with that subpoena?
14 A. Nothing to do other than directing my staff
15 to comply.
16 Q. But you don't know what they did?
17 A. I didn't review the documents that went out
18 before they went to you, no.
19 Q. Did you meet with anyone prior to your
20 deposition to discuss your deposition?

21 A. Yes.
22 Q. Who?
23 A. I met with Mr. Early.
24 Q. When?

48

1 is 10:08 a.m.
2 BY MR. STRUB:

3 Q. Mr. Peltz, does exhibit — I'm sorry —
4 appendix B to your report include a complete list of
5 the documents that you or your staff reviewed in
6 connection with the expert opinion in this matter?

7 A . I believe so.
8 Q. Did you personally review all of these
9 documents?

10 A. I doubt it. I've never compared the list
11 to everything I've looked at. I've looked at quite
12 a few documents.
13 Q. How are the documents selected?
14 A. I believe counsel forwarded us a number of
15 documents, and then subsequent to being provided
16 documents to the extent we wanted to see other
17 documents, we requested them.
18 Q. What other documents did you request beyond
19 those that were provided to you by counsel?
20 A. I believe, to the best of my recollection,
21 we requested deposition transcripts.
22 Q. Were there any other documents that you
23 requested beyond those provided by counsel other

24 than deposition transcripts?
*Slm3S»i«iSHPSW§ ^%s3^w^mw^^£^ -̂̂ *4 '̂;̂ ^?esfsi$ *̂? '̂'s?«^w.w^£^^
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1 A. Well, the deposition transcripts also
2 included voluminous amounts of exhibits. So there
3 was a lot of other information provided beyond the
4 verbiage in the deposition transcripts.
5 But I don't know that I was involved in
6 every give and take regarding the documents.
7 Q. I understand that, sir. All I'm trying to
8 get is your knowledge as you sit here today.
9 It's your testimony, as I understand it,

10 that you specifically asked for deposition
11 transcripts, you or one of your staff?
12 A. Yes.
13 Q. Do you remember which deposition
14 transcripts you asked for?
15 A. Mr. Wright, Mr. Gold, Mr. Stasiewicz, and I
16 believe Mr. Ferrara, the BDO.
17 Q. The second name that you gave, Mr. Gold —
18 A. Yes.
19 Q. - who is that?
20 A. The CFO of Addus, the former CFO.
21 Q. Oh, Mr. Ford?
22 A. Ford. Sorry.
23 Q. Oh, that's all right.
24 A. Ford.

Si

1 way in preparing your report?
2 A. I would say no.
3 Q. And that would be true of the deposition
4 testimony of all of the witnesses?
5 A. Yes.
6 Q. Now, I will just note, for example, that —
7 A. Can I interrupt you for a minute?
8 Q. Yeah.
9 A. Sorry. I think Mr. Wright's testimony may

10 be referenced in the report. So maybe it should
11 have been listed on there.
12 Q. That's what I was about to point out is
13 that there are a couple of places where you
14 reference Mr. Wright's testimony.
15 A. And so maybe his deposition transcript
16 should have been listed on the list, yes.
17 Q. So you relied on Mr. Wright's testimony
18 because it's cited in the report?
19 A. I would say yes, that's correct.
20 Q. But you did not rely on any of the other
21 testimony that you've identified before; is that
22 fair?
23 A. That's fair.
24 Q. During the course of your review of

so
1 Q. Those deposition transcripts came with
2 exhibits attached?
3 A. Yes.
4 Q. Beyond the deposition transcripts with
5 attached exhibits, do you remember asking for any
6 additional documents other than the ones that were
7 provided to you by counsel?
8 A. I don't recall. I mean, we may have. X
9 just don't recall what was provided and what was

10 asked for.
11 Q. Now, a short while ago I asked you about --
12 I asked you whether appendix B contained a complete
13 list of the documents.
14 Can you show me — maybe I've just missed
15 it in my reviews. It's entirely possible.
16 Can you show me where in appendix B is
17 listed the depositions that you reviewed in
18 connection with forming your opinion?
19 A. The — some of the exhibits from the
20 deposition, some of those exhibits may be included
21 as a list here, but these are the documents we
22 utilized in preparing — that we relied upon in
23 preparing this report.
24 Q. Did you rely on deposition testimony in any

t*»«»M '̂»^««WMW»!^
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1 documents or transcripts, did you write on any of
2 these documents or highlight any of them?
3 A. No.
4 MR. EARLY: For the record, Counsel, I'll note
5 that Mr. Peltz's report at page 3 refers to having
6 referred to Mr. Wright's and Mr. Ford's deposition
7 transcripts and related exhibits. That would be in
8 the first full paragraph, number 1.2 titled summary
9 of findings.

10 BY MR. STRUB:
11 Q. So given what counsel has told you, do you
12 want to amend your answer when I asked you whether
13 you relied on anything other than Mr. Wright's
14 testimony?
15 A. The report states that we — as I said
16 before, that we read the depositions. To the extent
17 that it's quoted in here, I certainly would state we
18 relied on it.
19 I don't know that there's anything specific
20 to Mr. Ford's testimony that really affects the
21 report other than perhaps an exhibit that we
22 utilized.
23 Q. I notice there's no footnote to Mr. Ford's
24 testimony.
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1 A. Yeah.
2 Q. Did you or anyone working for you conduct
3 any interviews in connection with this matter?
4 A. No.
5 Q. Did you attempt to conduct any interviews?
6 A. No.
7 Q. Now, I notice that one of the things that
8 you have cited is this treatise Valuing a Business
9 by Pratt, Shannon, and Reilly. That's on page 3,

10 footnote 4.
11 Do you see that?
12 A. Yes.
13 Q. Is it fair to say that this treatise was a
14 treatise that you consulted in connection in
15 preparing your expert opinion?
16 A. Yes.
17 Q. And is Mr. Pratt considered to be an expert
18 in the field of business valuation?
19 A. He's certainly one of the more prolific
20 writers in the field.
21 Q. Well, would he be considered an expert in
22 the field of business valuation?
23 A. I would say yes.
24 Q. Other than Mr. Pratt and his colleagues who

55
1 on the total value of the consideration to be paid
2 by Med in connection with the stock purchase
3 agreement?
4 A. Not other than as is referenced in my
5 report.
6 Q. You say in your report — and this is the
7 second-to-the-last sentence in the first full
8 paragraph on page 2 — that as of January 8, 2002
9 the proposed total equity value was approximately

10 $75 million without regard to post-closing
11 obligations.
12 What post-closing obligations are you
13 referring to?
14 MR. EARLY: I'm sorry, Counsel. Unless I'm
15 reading a different part of the report, did you mean
16 to say 75 million or 78 million? I believe your
17 question is 75 million.
18 MR. STRUB: That's what the report says,
19 75 million. That's what my copy says.
20 MR. EARLY: Oh, you're in the first paragraph.
21 My apologies.
22 BY MR. STRUB:
23 Q. So, Mr. Peltz, do you have the question in
24 mind?

r)
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1 write Valuing the Business, did you rely on any
2 other experts in reaching your opinion?
3 A. Well, to the extent that we utilized
4 Black-Scholes-Merton, we would have relied on their
5 work in creating the formula.
6 Q. Anyone else?
7 A. Not that I recall.
8 Q. Page 2 of your report contained a summary
9 of the acquisition price.

10 Do you see that?
11 A. Yes.
12 Q. Did you perform any calculation of the
13 purchase value to be given by Med in connection with
14 the stock purchase agreement?
15 A. Purchase value to be given by Med. You
16 mean the value of the notes and the stock?
17 Q. The total value — let me make sure I've
18 got a full question.
19 Did you perform any calculation of the
20 total value of the consideration to be paid by Med
21 in connection with the stock purchase agreement?
22 A. Not other than looking at the stock price
23 at a specific time for their shares, no.
24 Q. Have you been asked to render any opinion
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1 A. Yes. Footnote two references post-closing
2 issues include selling restrictions on the
3 defendant's shares, call back rights, guaranteed
4 minimum share prices, etcetera.
5 So there was some post-closing
6 transactional issues between the parties.
7 Q. Why did you exclude that from the
8 calculation of the total equity value?
9 A. Because we just used its face value.

10 Q. Why?
11 A. As an indication of the value to be
12 exchanged between the parties initially. _
13 Q. Were you aware that under the stock
14 purchase agreement as a condition to closing that
15 Med was required to repay LaSalle Bank and Heller
16 Bank the amounts that LaSalle Bank and Heller Bank
17 had loaned to Addus?
18 A. I believe that, yes, the agreement called
19 for the repayment of those loans.
20 Q. Do you have any understanding as to what
21 the amount would be that would have to be paid in
22 order to repay those loans?
23 A. Off the top of my head, no, but there
24 were — I mean, in the financial statements were the
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1 loans and lines of credit to Heller.
2 Q. So do you have any reason to dispute the
3 fact that the amount of the outstanding loans was
4 approximately 28 million as you sit here?
5 A. I have no reason to dispute. It's clear
6 from the record — from the financial statements
7 whatever the number is.
8 Q. And similarly do you have any reason to
9 dispute that payment would require to retire the

10 letters of credit was approximately 9 million?
11 A. Yeah, I believe that would be — I mean, if
12 you were paying the bank, you'd have to retire the
13 letters of credit.
14 Q. If Med were required to pay the amount of
15 the outstanding loans and cancel the letters of
16 credit, is there any reason why this would not be
17 considered consideration paid by Med in connection
18 with the acquisition?
19 A. Yes.
20 Q. Why?
21 A. Because this report and the acquisition
22 relates to the acquisition of Med — of Addus by Med
23 for its equity.
24 To the extent that there were debt issues,

SB

1 equity by Med.
2 Q. Excluding debt?
3 A. Excluding debt.
4 Q. Your counsel has indicated that the
5 modification increased the proposed total equity
6 value to 78 million.
7 How did it do that?
8 A. It was an agreement for $15 million in cash
9 and $.62 and a half million in promissory notes.

10 Q. What accounted for the difference between
11 75 million and 78 million in proposed total equity
12 value between the time of the January 8 stock
13 purchase agreement and the January 24 modification?
14 A. An increase in promissory notes, I believe,
15 or a switch from stock actually to notes.
16 Q. How did the switch from stock to notes
17 increase the proposed total equity value?
18 A. Well, from the stock price for 20 million
19 shares at January 8th to the face amount of the note
20 at January 24th, it was increased.
21 Q. Well, now this is what I'm trying to
22 understand.
23 In the stock purchase agreement — have you
24 looked at the stock purchase agreement?

58

1 those debt issues could either be repaid by Med or
2 refinanced but do not relate to the value of the
3 equity being purchased.
4 Q. Would this be considered purchase value as
5 you use that term in your report?
6 A. No, not in my opinion.
7 Q. With respect to the post-closing
8 obligations, is there any reason why the amount of
9 stock that was to be given in connection with this

10 transaction, the 20 million shares of Med stock,
11 would be excluded from the purchase value?
12 A. With respect to this transaction?
13 Q. Yes.
14 A. Is there any reason not to count the value
15 of the stock?
16 Q. Yes.
17 A. I don't believe so.
18 Q. Define "proposed total equity value" for
19 me, please, as you use it in your report. If you
20 want to look at it specifically, it's the
21 second-to-the-last sentence of the paragraph we were
22 just looking at.
23 A. "Proposed total equity value" is the amount
24 of consideration for the purchase by Med of Addus's

60

1 A. Yes.
2 Q. In the stock purchase agreement, there's
3 $22 and a half million in notes.
4 Do you see that? And you reference this in
5 subparagraph B.
6 A. Yes.
7 Q. Then January 24th there's an additional
8 promissory note of $40 million.
9 Do you see that?

10 A. Yes.
11 Q. Was there a decrease in some other form of
12 compensation to Addus to offset the increase of
13 approximately $17 and a half million in promissory
14 notes?
15 A. Well, the January 8th agreement provided
16 for 20 million shares of Med stock. The
17 January 24th agreement provided for a note of
18 $40 million payable either in cash or the provision
19 of transactionally registered shares. So there is a
20 change in its terms.
21 Q. So it's your understanding that the
22 $40 million note was a substitution for the
23 $20 million of shares of Med stock?
24 A. Yeah. When you consider the 22 and a half
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1 is still there, yes, the note would appear to
2 replace the stock, although it has obviously a stock
3 component to the note.
4 Q. Now, on February 14th you have a revised
5 promissory note of 40 million to 42 million.
6 Do you see that?
7 A. Yes.
8 Q. Did that increase in the amount of
9 promissory.note also increase the proposed total

10 equity value of the transaction?
11 A. I'm sorry. What was the question again?
12 Q. If you look at the carryover paragraph that
13 begins at the bottom of page 2, you're talking about
14 this option agreement, and you say, "It revised the
15 promissory note of 40 million to 42 million."
16 Do you see that?
17 A. Yes.
18 Q. My question is: Did the revision of the
19 promissory note from 40 million to 42 million also
20 increase the proposed total equity value of the
21 transaction?
22 A. I believe it did.
23 Q. Do you know for sure?
24 A. I'd have to look in my report.

63

1 have an impact on the outcome.
2 Q. On your opinion?
3 A. My opinion on the value of an option
4 wouldn't change.
5 Q. And you're not offering an opinion as to
6 whether, in fact, the parties entered into this
7 option agreement, are you?
8 A. I am not.
9 Q. Was the $42 million note collateralized?

10 A. I don't believe so.
11 Q. Was it intended to be collateralized; do
12 you know?
13 A. Not that I'm aware of.
14 Q. If the note were collateralized, would that
15 affect your opinion in any way, that is if it were
16 secured by all of the stock and assets of Addus?
17 A. The note was from Med to the shareholders
18 of Addus?
19 Q. Correct.
20 A. So if it was secured by Addus with assets,
21 I mean it would be a better note.
22 Q. Would it affect your opinion in any way,
23 the opinion that's expressed in your expert report?
24 A. I don't believe so.

62

Q. Where would that information be contained
in your report?

A. In the exhibits. Yes, it did.
Q. And what page are you looking at?
A. I'm looking at tab A.
Q. At A?
A. Yes.
Q. And which exhibit are you looking at in tab

A? There's a couple.
A. It's the first page and under the initial

asset price, cash note, note for shares or cash
$79.5 million.

Q. In your report you have assumed that Med
14 and Addus entered into this option agreement; is
15 that fair?

A. Yes.
Q. Are you aware that that's a disputed

factual issue in the litigation?
A. Yes.
Q. And I assume that if a court were to

disagree that, in fact, this option agreement was
entered into, that would have some impact on your
report?

A. Well, not on my report. It certainly would

64

1 Q. Your opinions are summarized on pages 3
2 through 5 of your report; is that true?
3 A. Yes.
4 Q. And do pages 3 through 5 of your report
5 contain a fair summary, fair, complete, and accurate
6 summary of the opinions that you intend to testify
7 to at trial?
8 A. Yes.
9 Q. Now, the first opinion that you have here

10 on page 3 is that "The purchase price as considered
11 by both parties represented reasonable arm's length
12 bona fide offers and should be considered in
13 determining the value Med received for extending the
14 duration over which it could consummate the
15 transaction."
16 Do you see that?
17 A. Yes.
18 Q. What do you mean by "The value that Med
19 received for extending the duration over which it
20 could consummate the transaction"?
21 A. The option premium.
22 Q. Are you rendering any opinion as to the
23 value given in connection with the stock purchase
24 agreement?
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A. I'm not sure what you're asking.
Q. Well, I asked you what you meant by "the

value Med received for extending the duration over
which it could consummate the transaction," and you
referred to the option agreement, right?

A. Yes.
Q. Were you rendering any opinion as to the

value that Addus received in connection with the
stock purchase agreement or was to receive?

MR. EARLY: Are you asking him if he has an
opinion as opposed to having conducted an
evaluation?
BY MR. STRUB:

Q. Is my question ambiguous?
A. Well, let me try and answer it. And if you

don't think it's responsive, you can ask me
something else.

Included in the body of my opinions is the
face value of the value — face amount of the values
exchanged between the parties. And as part of that
conclusion, I offer as my opinion that they were
arm's length transactions negotiated in good faith
with full disclosure and should be considered in the
value, in valuing the option.
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1 statements of Addus and the audit work papers as
2 documents that you would have relied on in forming
3 your opinion that this was an arm's length
4 transaction?
5 A. Yes.
6 Q. Now, you note on page 7 of your report —
7 this is at the bottom of page 7, the last carryover
8 paragraph — that Med identified Addus as a
9 potential acquisition target as early as

10 January 2001.
11 Do you see that?
12 A. Yes.
13 Q. Was that fact important to your opinion?
14 A. Important, I would say no, not particularly
15 important, just that the two parties were interested
16 in each other.
17 Q. You noted also that Addus held initial
18 telephonic or personal meetings with Med in mid 2001
19 to discuss a potential transaction.
20 What about that fact, is that important to
21 your opinion?
22 A. Well, it's important to that extent that
23 that discussion led to some due diligence which I
24 think is relevant to the arm's length issue.
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1 Q. How long did it take you to reach this
2 opinion?
3 A. Regarding the value exchange?
4 Q. Right now I'm just talking about your first
5 opinion which we summarized — that's summarized in
6 point number one on page 3.
7 A. I don't know the breakdown of hours.
8 Q. Did you see any documents or information
9 that was inconsistent with that opinion?

10 A. Not that I recall.
11 Q. Did you discuss this opinion or any aspect
12 of it with Addus or any of Addus's counsel?
13 A. No.
14 Q. What led you to conclude that this was an
15 arm's length offer?
16 A. The voluminous E-mails between the buyer
17 and the seller, the materials regarding due
18 diligence, and the — my estimation of value of
19 Addus.
20 Q. Anything else?
21 A. I mean, I looked at the financial
22 statements of Addus. We looked at audit work
23 papers. I believe generally thafs the answer.
24 Q. And you would include the financial

68

1 Q. Now, on page 8 of your report — this is
2 page 8, the first full sentence — you say, "Based
3 on my review of correspondence between Addus and Med
4 throughout this period, it is my belief that Med
5 consistently presented itself as committed to the
6 Addus acquisition."
7 Do you see that?
8 A. Yes.
9 Q. By "this period," you are referring to the

10 period that began in January of 2001; is that true?
11 A. Yes, I believe that's correct.
12 Q. Now, are you aware that, in fact, it was
13 Chartwell that had discussions with Addus in
14 January of 2001 and not Med?
15 A. That's correct. It was originally
16 Chartwell and then became Med, yes.
17 Q. And are you aware that Mr. Wright took the
18 position with SP Merger that the reason that SP
19 Merger was not entitled to a fee as an investment
20 banker was because SP Merger hadn't brought Med to
21 Addus?
22 A. I either saw that in an e-mail or in
23 Mr. Wright's testimony, yes.
24 Q. But in your opinion you assume that
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1 Chartwell and Med were the same entity; is that
2 fair?
3 A. Because of the common — because of
4 Mr. Magliochetti, yes, that's correct.
5 Q. Why didn't you note in your report that, in
6 fact, it was Chartwell that had the discussions in
7 2001 and not Med?
8 A. Because Med acquired Chartwell. I guess
9 colloquially we use Med as the acquirer.

10 Technically it began as Chartwell and became Med,
11 although it was the same parties involved all the
12 way through.
13 Q. Now, in footnote four--
14 A. On?
15 Q. On page 3. You cite this treatise we've
16 been talking about in the valuing of the business by
17 Pratt, Reilly and Schweihs.
18 Is that how you pronounce it?
19 A. Good enough for me.
20 Q. You don't know, okay.
21 Is this treatise an authoritative treatise
22 on the subject of business valuation?
23 A. Authoritative in what way?
24 Q. Is it the type of treatise that someone in

1 A. One offer by a debtor, is that a useful
2 indicator of value? It may be. Again, it depends
3 on the facts and circumstances.
4 Q. But that's not what the Pratt treatise is
5 talking about, is it?
6 What the Pratt treatise is saying is that
7 if you're valuing a transaction and there were prior
8 offers in connection with what's being acquired that
9 those prior offers can be considered; isn't that

10 true?
11 A. I believe what I quote is that documentable
12 arm's length bona fide offers, plural, to buy a
13 company are useful indicia of value.
14 Q. Is it your testimony that Pratt supports
15 the proposition that if there's one offer made and
16 it's an arm's length negotiated offer that that
17 offer itself ~ in and of itself is a useful
18 indicator of determining whether the value of what's
19 being acquired is consistent with the amount of the
20 offer?
21 MR. EARLY: Objection, asked and answered
22 previously.
23 THE WITNESS: Again, it may or may not be
24 useful depending on the facts and circumstances.
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1 the business valuation profession would rely on?
2 A. Generally I think people rely on it, yes.
3 Q. In fact, you've cited it in your report,
4 right?
5 A. Yes.
6 Q. Now, you are generally familiar with
7 section 548 of the bankruptcy code dealing with
8 fraudulent transfers and obligations, right?
9 A. Yes.

10 Q. And, in fact, you've presented lectures
11 that included that topic, correct?
12 A. I'm sure I have.
13 Q. Now, if a debtor makes an offer of
14 $10 million to purchase a business and the debtor's
15 offer is the only offer that's made and that debtor
16 pays $10 million for the business, is your testimony
17 that this Valuing a Business treatise supports the
18 proposition that one $10 million offer is a useful
19 indicator of the value of the business?
20 A. It depends on the facts and circumstances.
21 I don't think there's one answer to that question.
22 Q. Is it your opinion that one offer by the
23 debtor, if there's due diligence conducted, is a
24 useful indicator of the value of a business?

72

1 MR. STRUB: That's not my question, sir.
2 Listen to my question.
3 Can you please reread my question?
4 (Record read as requested.)
5 THE WITNESS: And, again, it may or may not be
6 useful depending on the facts and circumstances.
7 BY MR. STRUB:
8 Q. That's your testimony about what Pratt
9 says?

10 A. Yes.
11 Q. Are you aware of any other offers to
12 acquire Addus from 2001 through 2002 other than the
13 Chartwell offer and the Med offer?
14 A. I don't believe so.
15 Q. What was the amount of the Chartwell offer?
16 A. It was in the 70s I believe, 70-something,
17 72, 73.
18 Q. The amount of the Chartwell offer in
19 January?
20 A. I believe so.
21 Q. Now, the Med transaction was a controlled
22 transaction, correct?
23 A. The Med transaction to acquire Addus was a
24 controlled transaction, yes.
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1 Q. So it's fair to say that's what you might
2 call a merger and acquisition type transaction?
3 A. Yes.
4 Q. Now, are you aware that the Pratt treatise
5 warns that such transactions are special or
6 extraordinary because among other things prices are
7 too high when faddish or foolish buyers are
8 overeager to acquire?
9 A. I don't recall that. I mean, he may have

10 said it.
11 Q. Do you believe that that's a true statement
12 or a false statement?
13 A. It's a possibility. It's neither true nor
14 false. It's a possibility.
15 Q. Do you believe that mergers and acquisition
16 type transactions should be given special scrutiny
17 in connection with the price being paid because of
18 the possibility that prices may be too high with
19 faddish -- when faddish or foolish buyers are
20 overeager to acquire?
21 A. I think transactions should be looked at in
22 their contents.
23 Q. In your experience in a control or mergers
24 and acquisition transaction, have you ever seen a

7S

1 Q. Did you review Med's 10 Ks or 10 Qs for
2 2001?
3 A. I was provided and saw the 10 Ks and 10 Qs,
4 yes.
5 Q. You're aware that prior to this transaction
6 that Med had entered into other acquisitions?
7 A. Yes.
8 Q. You're aware that if a company acquires
9 another company and the value — well, let me just

10 ask you this: As an accountant, a company acquires
11 another company and the price paid, consideration
12 given exceeds the value of the assets required, how
13 is that going to be recorded in the company's
14 financial statements?
15 A. Generally as goodwill.
16 Q. And are you aware that Med wrote off a
17 substantial portion of goodwill in connection with
18 transactions it had entered into prior to the Addus
19 transaction?
20 A. Well, Med, as I recall, was in the process
21 of revamping, if you will, its entire business and
22 was essentially abandoning its entire previous
23 business strategy.
24 So they may have written off goodwill as
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1 situation in which a bona fide offer was made for a
2 company that exceeded the value of the company?
3 A. What do you mean by "bona fide offer"?
4 Q. Arm's length negotiated offer.
5 Have you seen a situation in which there
6 are two parties engaged in an arm's length
7 negotiation, due diligence was conducted, mergers
8 and acquisitions transaction, and the price to which
9 the buyer agreed to pay exceeded the value of the

10 company that was being acquired?
11 Have you ever seen that in your experience?
12 A. I believe I have, yes.
13 Q. Well, now let's talk about the specific
14 circumstances of this case.
15 In forming your opinion that the purchase
16 prices considered by both parties represented
17 reasonable arm's length bona fide offers and should
18 be considered in determining the value Med received,
19 what consideration did you give as to whether Med
20 was overpaying?
21 A. Again, I did an estimation of the value of
22 Addus.
23 Q. Is your answer complete?
24 A. Yes.
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1 part of that. I'm aware generally of what happened
2 with Med.
3 Q. Well, are you aware that Med wrote off
4 $201 million worth of goodwill in connection with
5 transactions for which it was later determined it
6 had paid too much?
7 A. I'm aware there were substantial write offs
8 and a complete reconfiguring. You're talking about
9 prior to the Addus acquisition, right?

10 Q. Yes.
11 A. Yes. I'm answering generally I'm aware.
12 Whether or not I recall 200 million specifically, I
13 would say I don't recall.
14 Q. What consideration did you give to that
15 fact in connection with forming your opinion that
16 the price that Med agreed to pay was a valid indicia
17 of the value of the company?
18 A. Again, I performed an estimate of value of
19 Addus.
20 Q. I understand that, sir. My question's
21 slightly different.
22 My question is: What consideration — in
23 forming your opinion, okay, concerning the purchase
24 price being a valid indicia of value, what
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consideration, if any, did you give to the fact that
Med had written off a substantial amount of goodwill
in connection with prior transactions?

A. Again, I was aware that Med was embarking
5 on a complete retooling of their operations and had
6 taken substantial losses as a result of it, and then

I performed an estimate of the value of what they
were acquiring.

Q. But my question, though, sir, is: How did
these write offs of goodwill affect your
conclusions, if they did at all?

A. I was again aware of them while I performed
my estimate of value of the assets or the stock to
be acquired.

Q. But where is it reflected in your report as
16 to the impact of those?
17 A. The impact of those write offs had nothing
18 to do with the Addus acquisition.
19 Q. The impact of those write offs had nothing
20 to do with your opinion as to the indicia of value;
21 is that true?
22 A. I think it certainly would have created a
23 skepticism in my mind prior to performing the
24 estimate of value.
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1 premium.
2 Do you see that?
3 A. Yes.
4 Q. What does that column reflect?
5 A. I believe it's premium over maybe book
6 value or trading value.
7 Q. So what this column reflects in Exhibit 549
8 is the premium that the acquirer paid over the book
9 value of the company in connection with an

10 acquisition; is that fair?
11 A. I believe that's correct. Merger Stat
12 would be private. So yes, it would be the book
13 value.
14 Q. And what did Merger Stat indicate was the
15 premium that E-Medsoft paid over the book value of
16 Tender Loving Care in connection with its
17 acquisition of that company?
18 A. 185.7 percent.
19 Q. In your experience is a 185.7 percent
20 premium a significant premium?
21 A. It's facts and circumstances.
22 Q. Is there any other company in health
23 services that had a premium that was anywhere close
24 to 185.7 percent during the year 2001 as reported in

78

1 Q. Beyond creating skepticism in your mind,
2 did it have any impact on your final opinion?
3 A. I would say no.
4 Q. Would a reasonable valuator in your
5 position consider this fact in connection with
6 determining the weight to give the purchase price of
7 Addus in determining whether the purchase price was
8 reasonable?
9 A. Again, it's a fact to be considered.

10 Q. Did you review in connection with preparing
11 your opinion the discussion of Med's prior
12 transactions and any of the reports prepared by
13 Brown & Brown?
14 A. No. I would say no.
15 Q. I'm going to show you what was marked in
16 Mr. Cimasi's deposition as Exhibit 549.
17 Unfortunately I only have one copy. I just got this
18 yesterday.
19 Are you familiar with this Merger Stat
20 Review publication?
21 A. Yes.
22 Q. What I'd like you to do, sir, is take a
23 look at the entry under item 47 which is health
24 services, and there is a column that is entitled

so
1 Merger Stat?
2 A. No.
3 Q. Did the premium that was paid by E-Medsoft
4 in connection with the TLC acquisition, it was
5 around -- actually, before we get to that, let me
6 ask you this question: The TLC acquisition was at
7 approximately the same time as the Addus
8 acquisition; is that true?
9 A. Yes.

10 Q. Did the premium that was paid by Med in
11 connection with the TLC transaction which was
12 contemporaneous with the Addus transaction affect in
13 any way your opinion as to whether the price that
14 Med was paying in connection with the Addus
15 transaction included a premium over book value?
16 A. I'm not sure I understand your question.
17 Q. Well, let me just ask a simpler question.
18 Did you consider the premium that Med paid
19 in connection with the TLC transaction in connection
20 with your opinion?
21 A. I would say no.
22 Q. Could a reasonable expert disagree with
23 your opinion that in this case the purchase price
24 that's considered by both parties represented
itHaBgailgapaj&ptillM^
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1 reasonable arm's length bona fide offers and should
2 be considered in determining the value Med received?
3 A. Would a reasonable professional disagree
4 with that?
5 Q. Yes.
6 A. I don't believe so, no.
7 Q. When you say "considered," what do you mean
8 by "considered"?
9 A. Use it as a fact in reaching your opinion.

10 Q. What weight did you give to that fact in
11 connection with reaching your opinion?
12 A. Weight in what sense?
13 Q. How much of your opinion did this fact
14 contribute to?
15 A. It certainly had an effect. That's where
16 the number came from and was supported by an
17 estimate of value computation.
18 Q. Did you form an opinion one way or the
19 other as to whether Med paid a premium over book
20 value in connection with the Addus transaction?
21 A. Oh, clearly it did.
22 Q. Did you calculate that premium in any way?
23 A. I would say no.
24 MR. STRUB: Let's go off the record.

S3

1 Q. The measure of working capital is current
2 assets minus current liabilities, right?
3 A. Net working capital, yes.
4 Q. So let's talk about net working capital.
5 I'm going to show you — you've got your
6 calculator. I've got one, too. So if you want to
7 check my numbers. I'm going to show you what we
8 marked as Exhibit 2 in connection with Mr. Wright's
9 deposition. And if you look — and, again, you can

10 do the math if you want to check my figures.
11 But I calculated that Addus's working
12 capital for the 14 months ended in 1998 was
13 $9,378,680; is that correct?
14 A. That looks pretty close, yes.
15 Q. Let's take a look now at Exhibit 3 which
16 are the financial statements for 1999.
17 The working capital for 1999 was
18 21,181,420; is that right?
19 A. Yes.
20 Q. Now, are you aware that in 1999, in that
21 period Addus made a number of acquisitions,
22 increased its business?
23 A. I'm aware they were making acquisitions
24 generally, yes.

**«5»1M**1««»«»»»*
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1 THE VIDEOGRAPHER: We're going off the record
2 for a tape change. It's the end of tape number two.
3 The time is 10:55 a.m.
4 (Discussion off the record.)
5 THE VIDEOGRAPHER: We are back on the record.
6 This is the beginning of tape number three. The
7 time is 10:59 a.m.
8 BY MR. STRUB:
9 Q. Mr. Peltz, did you form an opinion as to

10 whether Med was better off financially in 2001 or
11 2000?
12 A. An opinion, no.
13 Q. Do you have any view on that subject based
14 on the financial statements that you reviewed?
15 A. I don't recall.
16 Q. Is it fair to say that a growing company
17 needs working capital?
18 A. Yes.
19 Q. And as a business grows, you need to fund
20 increases in working capital; is that true?
21 A. Generally, yeah.
22 Q. And the working capital needs to be an
23 amount to support business operations; is that true?
24 A. Yes.

84

1 Q. And these acquisitions would increase the
2 need for working capital generally in a company,
3 right?
4 The bigger the business gets, the more
5 working capital needed?
6 A. Typically that would be the case.
7 Q. Now, let's show you Exhibit 4. These are
8 the financial statements for the year 2000.
9 Working capital for the year 2000 was

10 24,970,453; is that right?
11 A. Yes.
12 Q. So working capital was increasing now from
13 21 million to 24 million?
14 A. Yes.
15 Q. Consistent with a healthy, growing company,
16 right?
17 A. Well, sometimes healthy growing companies
18 have a shrinkage in working capital. It could go
19 either way. But I mean, it certainly is an indicia
20 of health to have strong working capital.
21 Q. Now, let's look at Exhibit 5. Exhibit 5
22 are the financial statements for the year 2001.
23 Now, the working capital for 2001 was 9,521,159; is
24 that correct?
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1 A. Yes.
2 Q. So a decrease in working capital of about
3 $15 and a half million, right?
4 A. Yes.
5 Q. Now, given the prior working capital, do
6 you believe that this sharp decrease in working
7 capital is an indication that the financial
8 condition of the company may not have been healthy?
9 A. Well, it's certainly not a positive sign.

10 Q. Given the prior working capital, do you
11 believe that the working capital reflected in 2001
12 audited financial statements would be an amount
13 necessary to support Addus's business in the future?
14 A. I'm sorry. Could you ask me or could I
15 rehear the question?
16 Q. I can reask it.

Given the prior working capital amount
18 reflected in the prior financial statements, do you
19 believe that the working capital reflected in the
20 2001 audited financial statements would be an amount
21 necessary to support Addus's business in the future?
22 A. You're asking me if their 2O01 working
23 capital is a reasonable amount, is that what you're
24 asking me?

S7

1 Q. Let me reask the question.
2 If I were to represent to you that the
3 industry average of the ratio of working capital to
4 net revenue in the home healthcare industry were
5 9 percent, would that give you some indication as to
6 the ratio Addus would need to obtain in order to
7 support business operations going forward in the
8 future?
9 A. The ratio would indicate the average in the

10 industry. Cash flow forecast in reality would
11 indicate what specifically Addus needed, whether
12 that was more or less than 9 percent.
13 Q. Would an investor consider the ratio in the
14 industry to be a relevant factor in determining the

financial health of the company?
A. An investor could, yes.
Q. Does stretching out your creditors increase

15
16
17
18 cash flow from operations?
19 A. Yes.
20 Q. So if a company increases the amount of
21 checks issued against future deposits over a prior
22 period, would that increase cash flow from
23 operations?
24 A. It could, yes.

W5Ste*W^%**WW*f̂ ^
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1 Q. Yes, on a going forward basis.
2 A. I haven't done that computation, but it
3 certainly is dramatically decreased.
4 Q. Do you know what the percentage of or the
5 ratio of working capital to net revenue would be
6 considered healthy for a business like Addus?
7 A. Off the top of my head, no.
8 Q. If I told you that the industry average
9 during 2001 was approximately 9 percent ratio of

10 working capital to net revenue, would that give you
11 some indication as to whether Addus's working —
12 would that give you some indication as to what
13 the — what ratio Addus would find it necessary to
14 have in order to continue going forward?
15 A. The industry average would certainly be
16 indicative of a standard amount depending, of
17 course, on what you were using, what industry you
18 were using as the average.
19 Q. Well, this would be the healthcare
20 industry.
21 A. But healthcare industry is broader, for
22 example, than home health industry. So, you know,
23 when you say "healthcare," that would be hospitals
24 as well as home care.

ss
1 Q. If a company increases the amount of checks
2 issued against future deposits over a prior period
3 by 800 percent, is that an indication that the
4 business is healthy or not healthy?
5 A. Well, it certainly would be an indication
6 of some working capital issues.
7 Q. And your second opinion appears on page 3
8 through 4 of your report is that Med's right to
9 extend the contract was worth at least $7.5 million,

10 Do you see that?
11 A. Yes.
12 Q. And your third opinion is that Med received
13 at least the equivalent value in exchange for the
14 $7.5 million Addus received on February 14th, 2002.
15 Do you see that?
16 A. Yes.
17 Q. How are these opinions different, if they
18 are?
19 A. Well, overall the opinion is that
20 7.5 million was a reasonable amount for an option
21 premium for the extension of the purchase by Med of
22 Addus.
23 So to the extent it was reasonable, it
24 would be reasonable both on what Addus received as
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1 well as what Med paid.
2 Q. I guess what I'm trying to figure out — I
3 don't want to belabor this deposition longer than I
4 need to.
5 Is there any material difference between
6 opinions — the opinions reflected in point number
7 two and opinions reflected in point number three?
8 A. I would say no. It really goes to the
9 value of the option.

10 Q. In your opinion, what assumption did you
11 make about the asset value of Addus?
12 A. That the — well, that really the equity
13 value of Addus was equal to the purchase price.
14 Q. Did you make any conclusion about the value
15 of Addus's assets?
16 A. Well, to the extent that — to the extent
17 that the equity price is fair value, that plus its
18 liabilities would be its asset value by logical
19 extension, if you will.
20 Q. Have you challenged — well, let me back up
21 a step.
22 You used the Black-Scholes method in
23 connection with calculating the value of the option;
24 is that true?

91

1 volatility in his Black-Scholes computation than I
2 do. I believe I use 75 percent and he uses
3 somewhere in the 40s, maybe 40 percent.
4 And so to the extent I utilize a different
5 volatility, one would argue that I challenge his
6 computation.
7 Q. Do you use a 75 percent volatility in
8 connection with all of the Black-Scholes modeling
9 that you do?

10 A. Yes.
11 Q. Now, you have not challenged Mr. Cimasi's
12 assumptions concerning volatility in your report?
13 And I'll point you to page 15, carry over to 16.
14 Is that something you now intend to do at
15 trial?
16 A. Well, not arguing semantics, all I'm saying
17 is I use a different volatility figure in my
18 computation. To the extent I did a computation of
19 volatility and arrived at a different conclusion,
20 logically I essentially am challenging his
21 computation that way.
22 I would disagree with his use of the
23 40 percent volatility. I mean, I do it in the body
24 of my report is my answer.

i
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A. Yes.
Q. You understand that Mr. Cimasi also used

the Black-Scholes method?
A. Yes.
Q. Have you challenged any of Mr. Cimasi's

assumptions in connection with his calculation of
the Black-Scholes model?

A. Yes.
Q. What assumptions have you challenged?
A. The — well, I believe primarily I

recomputed Mr. Cimasi's Black-Scholes formula
utilizing an asset value of 50 million rather than I
think 21 is what he uses.

Q. Right. But you understand that beyond
simply the strike price and the exercise price, the
Black-Scholes model has some additional criteria
that are necessary in order to calculate the
ultimate option price?

A. Yes.
Q. Other than the strike price and the

exercise price, have you challenged any of
Mr. Cimasi's assumptions concerning his
Black-Scholes calculations?

A. Well, Mr. Cimasi uses a much lower
•fê 8«*W*>SS*«»SW«̂ *«**̂ *̂ ^̂
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1 Q. But you use the 45 percent volatility in
2 connection with your calculation in your report;
3 isn't that true?
4 A. Recalculation of Mr. Cimasi's formula.
5 Q. Did you do any calculation of the value of
6 the option using your 75 percent volatility?
7 A. I'm not sure what you're asking.
8 Q. Did you — other than — in what you did in
9 your report, you rely on Mr. Cimasi's assumptions

10 concerning volatility, the risk free rate and —
11 well, actually, with that — I mean, you use
12 Mr. Cimasi's assumptions concerning volatility and
13 the risk free rate in calculating the value of the
14 option, correct?
15 A. I think you misstate my report.
16 Q. Okay.
17 A. I recalculate Mr. Cimasi's using his inputs
18 but a larger asset base. In my report I utilize a
19 different set of figures in computing Black-Scholes.
20 Now, my interest rate is 1.75 and his 1.86. You
21 know, it's almost the same thing.
22 Q. Okay. Thank you for that explanation.
23 So you used a 75 percent volatility rate
24 and you used an interest rate of 1.75?
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1 A. Yes. He uses 1.86.
2 Q. Well, let's just talk quickly about your
3 recalculation of Mr. Cimasi's number on page 16 of
4 your report.
5 Your recalculation of Mr. Cimasi's number
6 to reach a call value of $6.8 million assumes that
7 both the strike price and the exercise price are
8 $50 million; is that correct?
9 A. Yes.

10 Q. What evidence have you seen that would
11 indicate that Med could have acquired Addus for

12 $50 million?
13 A. No evidence.
14 Q. Now, if you had used a $55 million number,
15 I'll represent to you that the call value of the
16 option would have been exactly $7.5 million.
17 Why didn't you use a $55 million number?
18 A. I used 50,1 believe, because it was in
19 between Mr. Cimasi's value and my value. It was
20 like a midpoint between the two.
21 Q. Using the Black-Scholes method, if you were
22 to assume a $21 million value for Addus and a
23 $123 million price, do you agree that the value of
24 the option would be zero?

95

1 With the Black-Scholes methodology, what is
2 the assumption that the good professors make about
3 the strike price and the exercise price?

4 A. That there would be rational value paid for
5 the strike and exercise price, I believe. I mean,
6 I'd have to go back and read it. I don't know that
7 they contemplate a transaction such as — which is
8 essentially in a rational transaction.
9 Q. Does the formula work in your opinion if

10 the — help me with the terminology before I ask the
11 question.

12 In terms of the value that is to be paid,
13 the price to be paid, what is that, the strike price
14 or the exercise price?

15 A. That is the strike price.
16 Q. So does the Black-Scholes methodology work
17 in any circumstances in which the strike price

18 exceeds the exercise price?
19 A. I've not done that. It might work if the
20 value was greater than the exercise. In other
21 words, if you were paying less than pure value, you
22 might be able to compute an option premium. I think
23 that's responsive.
24 Q. But if you're paying more than pure value

94

1 A. Well, you wouldn't do a transaction for a
2 $21 million value, but I assume you mean fair market
3 value or fair value, if you will, and pay 120 — you
4 wouldn't consummate a transaction. So you wouldn't
5 do the formula.
6 Q. Would you consummate a transaction with an
7 $80 million value and a $123 million price?
8 A. No.
9 Q. Can you calculate under the Black-Scholes

10 method the price for an option under that
11 hypothetical set of circumstances, that is an
12 $80 million value and a $123 million price?
13 A. I don't believe so.
14 Q. Well, I did. Let me have you take a look
15 at -
16 A. My point is I don't think the formula
17 contemplates a transaction of that nature.
18 Q. Okay. So--
19 A. I mean, whatever answer you came up with, I
20 don't think it would be consistent with the work of
21 the good professor.
22 Q. So your testimony is that — well, rather
23 than me telling you what your testimony is, why

24 don't you tell me.

96

1 in your opinion, that Black-Scholes methodology just

2 doesn't work?
3 A. I don't believe it's contemplated to work
4 in that fashion.
5 Q. On page 11 of your report, you use

6 enterprise value to revenue multiples and enterprise
7 value to cash flow from operation multiples to

8 perform a calculation that's reflected in Exhibit C,
9 true?

10 A. Yes.
11 Q. Let me ask you, first of all, you have in
12 Exhibit C a control premium of 25 percent.
13 What is a control premium?
14 A. The formula that results from the
15 computations you see here would be for equity on a
16 minority basis, noncontrolling basis.
17 So the premium would be what a willing
18 buyer would add to that price for the purchase of a
19 block of shares that controlled the entity.
20 Q. In other words, the buyer is going to pay

21 more if it has control of the operations than it
22 will if it's simply a minority interest holder and
23 has no ability to direct operations; is that fair?

24 A. Yes.
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1 Q. Why did you select 25 percent as the
2 appropriate premium?
3 A. As I remember, I went to the control
4 premium study. There's a study done every year.
5 And for this period the control premiums
6 were around 35 percent, 34 percent. And so I chose
7 a lower figure to be conservative on the premium
8 side.
9 Q. Look at Exhibit 549.

10 Would that be a control premium study in
11 the healthcare services field during the period that
12 you were considering?
13 A. This is the one you just showed me before?
14 Q. Yes.
15 A. No, this is not the one.
16 Q. Is this such a study, do you know?
17 Is this a control premium study or survey,
18 if you know?
19 A. Off the top of my head, I don't know. I
20 took it off of a section — I think it's from I
21 believe Merger Stat that deals specifically with
22 control premiums, and I can provide it if you don't
23 have it. You may have it already, but if you don't.
24 Q. What is an illiquidity discount?

99

1 valuation field.
2 Q. Is it fair to say that reasonable experts
3 could disagree on the amount of the control premium
4 in this particular transaction?
5 A. Yes. Although in my computation I
6 essentially have no premium at the end of the day.
7 Q. Why is that?
8 A. Because of the illiquidity discount
9 offsetting.

10 Q. Okay. So what you're saying is that you
11 have no premium because you offset it with an
12 illiquidity discount?
13 A. Typically the illiquidity discount — you
14 know, everything's different, but typically it would
15 be more in the range of 10 percent than 25. So in
16 essence I've taken out the control premium in my
17 computation.
18 Q. Now, in your what you call CFO —
19 MR. STRUB: Off the record for a second.
20 THE VIDEOGRAPHER: Going off the record. The
21 time is 11:26 a.m.
22 (A short break was taken.)
23 THE VIDEOGRAPHER: We are back on the record.
24 The time is 11:34 a.m.

*3«^®SSS^3SsW!̂ 36»2S^«^Sy,̂ ^̂ ŝ̂ 55̂ MW8i?«S'̂ i£̂ gJfi3?!;̂
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1 A. It's a discount to account for the fact
2 that the — in this case equity, but whatever the
3 security happens to be is not publicly traded or
4 liquid, the fact that it's a private company, if you
5 will.
6 Q. Why did you select 25 percent as the
7 appropriate number for your illiquidity discount?
8 A. The selection of an illiquidity discount
9 typically involves more professional judgment than

10 does the control premium because there's good
11 empirical studies on control premium.
12 In this case I chose 25 percent in essence
13 to offset the control premium. Again, I believe
14 it's a conservative assumption.
15 Q. In terms of the control premium, are you
16 aware of recent studies that have been done
17 suggesting that prior surveys or studies of control
18 premiums were giving premiums that were too high?
19 Are you familiar with any of that
20 literature?
21 A. I certainly saw — I think some of that was
22 referenced in Mr. Cimasi's report. I may have seen
23 some articles on it. I mean, there's always
24 intellectual discourse, if you will, in the

1 BY MR. STRUB:
2 Q. Mr. Peltz, we were talking about your
3 multiples enterprise value to revenue multiples and,
4 therefore, the value of cash flow from operations
5 multiples.
6 Why did you perform these calculations that
7 are reflected in Exhibit C?
8 A. In order to determine a preliminary
9 valuation of Addus for the purpose of corroborating

10 the assumption that it was an arm's length buyer and
11 seller.
12 Q. Let me be sure I understand what it is that
13 you're saying.
14 You started with the assumption that there
15 was an arm's length buyer and seller negotiation
16 based on the documents that you reviewed; is that
17 true?
18 A. Yes.
19 Q. Then you conducted the valuation that's
20 reflected in Exhibit C as part of a test as to
21 whether that assumption was valid; is that fair? ___
22 A. Was reasonable, yes.
23 Q. Other than what is expressed in the first
24 page of -- first two pages of Exhibit C because I
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1 understand that the second page goes with the first
2 one, what other valuations did you perform?
3 What other methods did you use in order to
4 test whether the assumption that the price that was
5 negotiated was a reasonable one?
6 A. Transaction approach.
7 Q. Anything else?
8 A. No, I believe that's it.
9 Q. So you call the first approach a guideline

10 company approach?
11 A. Yes.
12 Q. And the second approach is a transaction
13 approach?
14 A. Yes.

— ~T5 Q. Let's talk first about — well, actually
16 first — so in your guideline company approach, you
17 have two methods; is that fair?
18 How would you characterize these two
19 methodologies used?
20 A. I utilize two multiples.
21 Q. Two multiples, okay. All right. Let's
22 talk about the first multiple which is enterprise
23 value to cash flow from operations.
24 And this calculation is reflected in the

^Sî ^P^^^^^^S^^^^E^sp iV
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is the fourth edition of the Pratt treatise that you
cited -- you didn't cite the edition in your report,
but I deduced from other — from what you were
citing this is the same one you relied on.

A. I can verify it for you. It's probably
right.

Q. Does Mr. Pratt and his colleagues in their
treatise use cash flow from operations as a
measurement of economic income, if you know?

A. Yes, he does.
Q. Where is that reflected?
A. In the definition of economic income

measured in one and two, he references cash flow to
equity or cash flow to overall invested capital.

Q. I understand he references it, sir. My
question is slightly different. There is a
calculation of something that Mr. Pratt calls net
cash flow.

Do you see that?
A. Yes.
Q. Is that definition the same as your

definition of cash flow from operations?
A. No.
Q. Does Mr. Pratt in his treatise anywhere

102
1 first page of Exhibit C; is that correct?
2 A. Yes.
3 Q. Then the data that was used was from
4 guideline company multiples, and those guideline
5 company multiples are the second page of Exhibit C;
6 is that right?
7 A. Yes.
8 Q. Now, cash flow from operations, that number
9 you got out of page 6 of Addus's audited 2001

10 financial statements, correct?
11 A. Yes.
12 Q. It's Exhibit 5 that I put in front of you.
13 A. Yes, I believe that's correct.
14 Q. I'm going to put in front of you the Pratt
15 treatise that I believe is the one you cited in your
16 report. You can confirm that.
17 But I'd like you to take a look at page 158
18 of the Pratt treatise.
19 MR. EARLY: Counsel, I presume the witness is
20 free to look at other portions if he feels the
21 necessity.
22 MR. STRUB: Absolutely.
23 BY MR. STRUB:
24 Q. In fact, if you want to confirm that this

104

1 suggest that you can use cash flow from operations
2 as you have used it as the exclusive measure of cash
3 flow in performing a valuation?
4 A. I would have to look through the whole
5 book. It's not an unusual approach.
6 Q. It's not reflected in any of the approaches
7 that I put in front of you on page 158, is it?
8 A. No. _
9 Q. Do you know which of these approaches

10 Mr. Cimasi used, that is which of the approaches on
11 page 158 Mr. Cimasi used?
12 A. He used EBITDA and then applied a multiple
13 to EBITDA.
14 Q. Well, you understand that Mr. Cimasi also
15 made a calculation analysis based on net cash flow
16 from operations or are you not aware of that fact?
17 A. I probably don't recall. I read it.
18 Q. Here, just in case you need to reference
19 it.
20 But you can assume for purposes of my
21 question that the calculation that Mr. Cimasi used
22 in his report is the one that is number two here
23 which is net cash flow to equity, this calculation
24 two, okay.
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1 Now, one significant difference between the
2 net cash flow calculation that I put in front of you
3 in the Pratt treatise and cash flow from operations
4 is that net cash flow deducts capital expenditures;
5 isn't that true?
6 A. Net cash flow deducts capital expenditures,
7 that's true. In the content of a valuation, you
8 would use a capital reserve, yes.
9 Q. And the net cash flow from operations that

10 you use does not deduct capital expenditures, does
11 it?
12 A. The method that I use does not deduct
13 capital expenditures, that's correct.
14 Q. And similarly your method does not deduct
15 changes in working capital, does it?
16 A. Does not.
17 Q. Now, Mr. Pratt in his treatise has a
18 footnote next to changes in net working capital.
19 Do you see that?
20 A. Yes.
21 Q. And it says, "Assumes that the amounts are
22 the levels necessary to support projected business
23 operations."
24 Do you see that?

107

1 actually let me make sure we're on the same page.
2 You called it cash flow from operations.
3 In the financial statement, it's called net cash
4 provided by operating activities, correct?
5 A. Yes.
6 Q. So the number that you're using is what's
7 called net cash provided by operating activities,
8 correct?
9 A. Yes.

10 Q. You see that from 2000 to 2001 there is a
11 significant increase in cash flow from operations,
12 isn't that correct?
13 A. Yes.
14 Q. Isn't it true that that significant
15 increase was funded in substantial part by a
16 significant decrease in working capital?
17 A. There's definitely a decrease in working
18 capital that affects cash flow from operations.
19 Q. And what is the effect of the significant
20 decrease in working capital on cash flow from
21 operations?
22 It causes it to go up, right?
23 A. It would cause it to go up, yes.
24 Q. Isn't it also the case that this huge

106

1 A. Yes.
2 Q. Do you have any understanding at all as to
3 what Mr. Pratt means when he footnotes working
4 capital in that definition of net cash flow?
5 A. Yes.
6 Q. What does he mean?
7 A. To the extent that the valuator felt that
8 there was a working capital deficit, that would be
9 taken into account in the computation of total

10 invested capital.
11 Q. Did you take the working capital — we've
12 talked before about the decrease — significant
13 decrease in working capfcal.
14 Did you take that working capital deficit
15 into account in your valuation in any way?
16 A. No.
17 Q. Isn't it correct that in Addus's situation
18 cash flow from operations were funded by a
19 significant decrease in working capital?
20 A. Cash flow from operation — there was a
21 decrease in 2001.
22 Q. And isn't it correct -- well, you see if
23 you look at this financial statement, page 6, you'll
24 notice there's a significant increase — well,

108

1 decrease in working captal can't be sustained?
2 A. A huge decrease — large decreases in
3 working capital long term are not sustainable,
4 that's correct. •̂
5 Q. Now, you have in front of you the financial
6 statements for the years 1999 through 2001 and you
7 also have in your report the historical guideline
8 company multiples going back to the years 1997.
9 Do you see that?

10 A. Yes.
11 Q. Let me be sure I completely understand what
12 you did here.
13 A. You're on the guideline companies?
14 Q. I'm on the guideline company approach.
15 A. Let's go off the computation, not the
16 support.
17 Q. Right, the approach, right. Well, I'll be
18 cross-referencing to the support.
19 A. Okay.
20 Q. Your figure here 9.50 under equity value to
21 CFO, that multiple corresponds to the median of
22 enterprise value to cash flow from operations that
23 appears on the second page of Exhibit C; is that
24 correct?
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1 A. Yes.
2 Q. And you used the median rather than the
3 mean because that's commonly what's done in your
4 profession in order to — well, why did you use the
5 median as opposed to the mean?
6 A. Because I believed Addus to be a median
7 company.
8 Q. By the way, in selecting the median, is it
9 appropriate to exclude information1 that is more than

10 two standard deviations from the mean?
11 A. More than two standard deviations would be
12 outliers.
13 Q. They would be excluded?
14 A. They may be. I mean, you may or may not
15 exclude them.
16 Q. But generally is that something that's done
17 in your profession is to exclude as outliers —
18 A. You certainly could exclude outliers, yes.
19 Q. And that would be true even if you were
20 choosing the median?
21 Do you understand what I'm saying?
22 A. I don't think there's any specific answer.
23 If you threw out the outliers, the median might
24 change.
SS»!̂ *««»»»»»*i!*«W««»W»»isW! isfcaswswwwswfcw!*'*********
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1 C; is that correct?
2 A. Yeah. It's intended to be the median.
3 It's rounded a little bit.
4 Q. That's fine.
5 Then similarly — and that would be the
6 number that appears under December of '01? I'm just
7 talking about the column.
8 A. Oh, yes.
9 Q. And similarly in the column — similarly,

10 the number that is .75 percent under enterprise
11 value to revenue, do you see that?
12 A. Yes.
13 Q. You chose that as approximately the median
14 in the December '01 column of enterprise value to
15 sales; is that correct?
16 A. That's correct.
17 Q. The median data for enterprise value to
18 sales that goes back to 2000, 1999, 1998, 1987, is
19 that data accurate?
20 A. What do you mean?
21 Q. Well, you've got a calculation of the
22 median for December of '01 of .78, yes?
23 A. Right.
24 Q. That calculation is accurate, correct?

no
1 Q. But what I'm saying is it's not
2 unreasonable to exclude outliers even if the
3 criteria you're ultimately going to use is the
4 median as opposed to the mean?
5 A. It's kind of a facts and circumstances
6 decision on that issue, but throwing out the
7 outliers might change your median.
8 Q. I understand. And that's why I'm asking
9 the question.

10 I mean, is there any protocol or rule that
11 you're familiar with that says, you know, if you're
12 going to use the median, you don't need to exclude
13 outliers?
14 A. I would say generally if you're going to
15 use the median you probably would not exclude the
16 outliers, but it's — you have to look at the data
17 set that you're looking at and make a determination.
18 I mean, there's some judgment in the issue.
19 Q. So then let me go back to make sure I got
20 the answer to my question.
21 The number that you chose for your 9.50
22 under enterprise value to cash flow is approximately
23 the median from the chart that reads enterprise
24 value to cash flow operations on page 2 of Exhibit

112

1 A. I believe so, yes.
2 Q. Similarly, would the calculation of the
3 median be accurate for December of 2000?
4 A. It should be, yes.
5 Q. And that would be true going all the way
6 back to 1997?
7 A. Yes.
8 Q. And if we go down to enterprise value to
9 cash flow operations, if you work backwards in time,

10 the median number is accurate from 1997 through '01;
11 is that correct?
12 A. Yes.
13 Q. Then what you did is you took the financial
14 statement and you took the total revenue -- and we
15 can just use the 2001 financial statement as an
16 example — you took the total revenue that appears
17 on the consolidated statement of operations next to
18 sales and you plugged that in as revenue; is that
19 correct?
20 A. Yes.
21 Q. Then for cash flow from operations, we
22 talked about where you got that number.
23 And then the rest of the first page of
24 Exhibit C is simply an arithmetical calculation
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1 applying the values, correct?
2 A. Arithmetical calculation to reach
3 enterprise value, is that what you're asking me?
4 Q. Right. What I'm saying is — what I'm
5 saying is that the rest of these numbers other than
6 the weighting are simply functions of arithmetic.
7 There's no judgment here other than the
8 control premium, the illiquidity discount, selecting

9 the two medians we talked about, and doing the
10 weighting?

11 A. That's correct.
12 Q. So I'm going to put in front of you a
13 document we'll mark as Exhibit 225, which is a
14 spreadsheet that I put together, just Excel. Let's

15 start with this. Actually, let's start with 2000.
16 (Peltz Exhibit No. 225
17 marked for identification.)

18 BY MR. STRUB:

19 Q. You are free, Mr. Peltz, to take whatever
20 time you need to to confirm the accuracy of the
21 information that 1 put into Exhibit 225 based on
22 Exhibit 4, the financial statements.
23 You can actually also get it out of
24 Exhibit 5, I think, because it has the 2000 figures

us
1 Q. What factors would affect that
2 determination?

3 A. Its performance over three to five years as
4 well as its expectations at that point going
5 forward.
6 Q. Do you have any reason to believe that

7 Addus's performance over three to five years or its
8 expectations were any different in 2000 than they
9 were in 2001?

10 A. I haven't studied the issue.
11 Q. I'm going to have you take a look at what
12 we'll mark as Exhibit 226. Exhibit 226 is a
13 valuation for the year 1999.

14 A. Well, let me add one more add to my answer.
15 Q. Okay.
16 A. If you take a look at the second page in
17 Exhibit Cl, which is the guideline multiples, the
18 reason that we chose cash flow from operations as a
19 reliable multiple to use in the year 2001 is based
20 upon the fact that the coefficient of variation for
21 the cash flow from operations multiple of 36 percent
22 is almost the same as the coefficient of variation
23 for enterprise value to EBITDA which is 38 percent
24 when you throw out the outlier Gentiva.
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1 and then simply your chart which is on page 2 of
2 Exhibit C.
3 And I've computed the enterprise value in
4 2000 to be $5,506,000.
5 Do you see that?
6 A. Yes.
7 Q. Is there any reason why my calculation of
8 the enterprise value of Addus in 2000 would be any

9 less accurate than your calculation of the

10 enterprise value of Addus in 2001 using —
11 understanding that you had some other valuations

12 that you did, but. . .
13 A. Well, the most important issue would be to
14 look at which multiple was appropriate to use for
15 the year 2000 and whether it was a median company or
16 a max company.
17 So I mean, obviously the most significant
18 input is the multiple allot and the cash flow from
19 operations and revenue. And so if the valuator was
20 to conclude that something other than median was
21 appropriate, the value would change.
22 Q. Do you have any opinion as to whether Addus
23 was anything other than a median company in 2000?

24 A. I haven't studied that issue.

1 The fact that those coefficients, A, are
2 the values that they are makes cash flow from
3 operations in 2001 a reliable factor.
4 If you go back to 2000, you see a
5 significant variation between, number one, the
6 coefficient of variation itself which is much higher
7 as well as the difference between EBITDA and cash
8 flow from operations.
9 So that would be a significant difference

10 in deciding which multiple and how to apply it in
11 looking at a value for 2000 versus 2001.
12 Q. Okay, Are you saying if you were valuing

13 in 2001 you would not use either the enterprise
14 value to revenue or the enterprise value to cash
15 flow from operations?
16 A. I assume you mean 2000?
17 Q. In 2000, right.
18 A. It's highly likely I would choose something
19 other than cash flow to operations for the year 2000
20 based on the difference — based on the data that
21 I'm looking at, yes.
22 Q. What about enterprise value to sales?
23 A. Enterprise value to sales also has a higher
24 coefficient of variation in 2000. I might use a
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1 different multiple. It's possible.
2 Q. And when you say you might use a different
3 multiple, what do you mean?

4 A. For 2000 I might look at other multiples to
5 see if I could find a tighter grouping in the
6 coefficient to apply before I chose a method.
7 MR. STRUB: Let's mark that as 226.
8 (Peltz Exhibit No. 226

9 marked for identification.)
10 BY MR. STRUB:

11 Q. Okay. And you see again applying this
12 identical methodology in the years 1999 that the
13 value of Addus would be — enterprise value of Addus

14 would be about $2 million.

15 Do you see that?
16 A. Yes.
17 Q. And did you in choosing enterprise value to
18 cash flow from operations give any consideration at
19 all to the fact that net cash flow from operations
20 increased in 2000 from $747,000 to $9 million?
21 A. Yes.
22 Q. Didn't that cause you to be skeptical about

23 using that figure for Addus?
24 A. Again, in the year 2001, the cash flow

1 of the multiples.
2 Q. I understand that.

3 A. Okay. So now what are you asking?
4 Q. Now I'm asking whether the change in

5 Addus's cash flow was relevant in your decision to
6 use enterprise value to cash flow as a determinant
7 of Addus's value?
8 A. It was relevant to the extent that it was
9 considered. At the end of the day, I reached a

10 conclusion that it was a reasonable factor to
11 utilize in approaching its valuation.
12 Q. Why did you decide that it was reasonable
13 given the substantial increase in cash flow over the
14 prior year?

15 A. Because there was significant disagreement
16 over what the EBITDA — what normalized EBITDA would
17 be amongst the various parties in the group.
18 And so to take away the polemic arguments
19 that were being advanced, I chose cash flow from
20 operations as a reasonable estimate in light of the
21 fact that the coefficient of variation in data was
22 so strong and makes cash flow from operations as
23 good as EBITDA in the year 2001.
24 Q. Is your answer complete?

na
1 multiple based on the data that I've extracted is as
2 reliable as using an EBITDA multiple and using a
3 guideline transaction approach.
4 So I considered all the factors and reached
5 the conclusion that it would be useful. That's not
6 the same conclusion I would reach necessarily in any
7 other year.
8 Q. But this is my question: You see this

9 deviation in the table. You say it goes from
10 36 percent to 99 percent.
11 The deviation from Addus is probably closer
12 to 900 percent, isn't it, cash flow from operations
13 from 2000 to 2001?
14 A. I'm not sure that's relevant in computing a
15 multiple and deciding on a market value.
16 Q. So in other words, the fact that Addus's
17 cash flow from operations increased by approximately
18 900 percent from year 2000 to year 2001 you don't
19 believe is relevant in deciding whether to use cash
20 flow from operations as a device for determining the
21 value of Addus for 2001; is that true?
22 A. I think you're misstating my testimony.
23 What I was saying about relevance was the change in
24 Addus's cash flow is not relevant to the selection
B>»««»g*M â«t»« *̂ A»4aK»»W»WAi*!«»«iS«̂ »W»SM««!*i*P!l!*S
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1 A. Yes.
2 Q. Did you form any opinion as to whether

3 Addus had profitable operations in 2001?
4 A. I saw the financial statements. I wasn't
5 opining on it. I mean, they had audited financial
6 statements.
7 Q. Did Addus have profitable operations in

8 2001, if you know?
9 A. I believe there was a net loss.

10 Q. Did you look at Addus's operations in 2002
11 to determine whether it had profitable operations?
12 A. I saw their financial statements.
13 Q. Do you know whether they had a net loss?
14 A. I think it may have been negative. I'd
15 have to look back.
16 Q. Now, if you look at page 7 of your report,

17 page 7 of your report, the end of this carryover
18 paragraph at the top, you say, "Addus would have
19 received a share" — I'm sorry — "Med would have
20 received a share of Addus's incremental retained
21 earnings based on 14 days of Addus's profitable
22 operations."
23 Do you see that?

24 A. Yes.
?wSS^ î̂ *Sw^^^5 îS^^® '̂̂ !̂??s?^^^^^^
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1 Q. Did you form an opinion that Addus was —
2 that Addus had 14 days of profitable operations
3 during that period?
4 A. Did I form an opinion that it had 14 days?
5 No.
6 Q. You say in here that they received a share
7 of retained earnings based on 14 days of profitable
8 operations.
9 My question to you is: What's the basis

10 for the statement that those 14 days were profitable
11 operations?
12 A. It's an assumption that Addus would have
13 been profitable in '02 I believe equal to the
14 increase in the shares that they were to receive,
15 the — which were approximately valued at about
16 500,000 a month.
17 Q. Did you perform any calculation of that?
18 A. No.
19 Q. And, again, if you look at page 8, that
20 full paragraph in the middle, the last sentence, do
21 you see where it says, "Addus continued to generate
22 positive and growing cash flow from operations and
23 normalized earnings"?
24 Do you see that?

m

1 This is the beginning of tape number four. The time
2 is 12:10 p.m.

3 BY MR. STRUB:

4 Q. Mr. Peltz, in your last answer, you were
5 referring to — you mentioned the financial
6 statements.
7 Now, I'm going to put in front of you what
8 we marked as Exhibit 6 in Mr. Wright's deposition
9 which were the financial statements for 2002.

10 Now, in 2002 Addus's working capital was
11 about $8.1 million which is a further decrease from
12 2001.
13 Do you see that?
14 A. 2002?

15 Q. Yes.
16 A. About $8 million, 8 million 1.
17 Q. And, again, that's a further decrease from
18 2001, right?
19 A. Yes, it's a decrease.
20 Q. Did you review the 2002 financial
21 statements in connection with forming your opinion?
22 A. I saw them, yes, or read them.
23 Q. Did the fact that Addus was continuing to
24 eat into its working capital cause you any concern

1Z2

1 A. Yes.
2 Q. What's the basis for that statement?
3 A. That it had positive cash flow from
4 operations and positive normalized EBITDA.
5 Q. Why do you say that?
6 I mean, I know that's what the statement
7 is, but what's the basis for it?
8 What facts did you rely on to make that
9 statement?

10 A. I don't believe it's disputed that at the
11 end of the day its normalized operations had
12 positive EBITDA. It's a question of how much. Your
13 own experts attribute positive EBITDA to it.
14 Q. Well, what about growing cash flow, though,
15 is there any evidence that Addus had growing cash
16 flow during that period?
17 A. Just the positive cash flow from operations
18 in 2001. I saw the financials.
19 MR. STRUB: Off the record.

20 THE VIDEOGRAPHER: We're going off the record

21 for a tape change. This is the end of tape number
22 three. The time is 12:06 p.m.
23 (Discussion off the record.)
24 THE VIDEOGRAPHER: We are back on the record.

•<»*ai<a»!MMIM»>i»^HMi»K^̂
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1 about using cash flow from operations as a criteria
2 for determining the value of Addus?
3 A. No.
4 Q. Why not?
5 A. I believe cash flow from operations based
6 on the data that I obtained is a good substitute for
7 EBITDA for the guideline company multiple approach
8 in the year 2001.
9 Q. This is true, you believe, even if those

10 cash flow from operations are being funded by
11 working capital?
12 A. In this case I believe it to be
13 appropriate, yes.
14 Q. Even if it's being funded by working
15 capital?
16 A. Yes.
17 Q. In this sentence you talk about -- in this
18 sentence — I'm sorry — on page 8 we were just
19 talking about, the middle of the page, last
20 sentence, you refer to normalized earnings.
21 Do you see that?
22 A. Yes.
23 Q. What do you mean by "normalized earnings"?
24 A. Normalized EBITDA adjusted for various

•mmmm%m$^!®%*3i%^*&8m®^imi®i^^
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1 items.
2 Q. Now, did you normalize the EBITDA for
3 Addus?
4 A. I didn't utilize EBITDA.
5 Q. Would you say here that Addus continued to
6 generate positive and growing cash flow from
7 operations and normalized earnings?
8 Did you normalize the earnings in order to
9 reach the conclusion that Addus continued to

10 generate normalized earnings?
11 A. Did I normalize them? No.
12 Q. How do you know that Addus continued to
13 generate normalized earnings if you didn't make that
14 determination yourself?
15 A. Well, I read the financial statements and
16 saw positive EBITDA as well as testimony, E-mails.
17 Q. Well, the 2001 financial statements show
18 negative EBITDA, right?
19 A. No. They show negative net income but not
20 EBITDA.
21 Q. Are you aware of the testimony that as
22 reflected in the 2001 financial statements Addus's
23 EBITDA for the year ending 2001 was a negative
24 $157,000?

1
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somewhere in the $9 million range.
Q. Did you calculate that or is that just an

assumption on your part?
A. No. At some point I believe I did a

calculation. I don't know whether I saved it or
not.

Q. Is that reflected in your report?
A. No, it's not.
Q. Do you intend to offer an opinion as to

whether any of those normalized EBITDA numbers are
calculated correctly?

A. I have not been asked, nor have I formed
that opinion.

Q. What criteria do you employ to assess
whether an earnings figure such as EBITDA or cash
flow from operations is reliable?

A. An analysis of the documents and facts.
Q. What factors led you to conclude that

EBITDA in this case was not reliable?
A. The level of dispute amongst the parties.
Q. Is your answer complete?
A. I'm not saying not reliable. Let me say

that I chose not to utilize it because of the level
of dispute and the finding of something that I

r

126

A. We're confusing terminology a little bit.
I'm talking about normalized continuing operations.
Addus ultimately determined that the HME division
was discontinued operations.

And so they had normalized EBITDA in 2001
6 that was positive, normalized being ongoing
7 operations.

Q. Okay. Let me — you said Addus had
normalized EBITDA for 2001 that was positive; is
that correct?

A. Yes.
Q. How did you determine that Addus had

normalized EBITDA for 2001 that was positive?
A. From reading the financial statements and

the testimony as well as other documentation.
Q. What was the amount of Addus's normalized

EBITDA for 2001?
A. As I remember, Mr. Wright's representation

was that it was in the neighborhood of $13 million.
At the end of the day, your experts had

varying opinions between Mr. Cimasi who I believe
utilized somewhere in the neighborhood of
6.1 million and Mr. Neilson who used in the twos,
two point something. So I believed it to be

128

1 thought was more reliable with less controversy.
2 Q. Now, cash flow from operations starts with
3 GAAP net income, doesn't it?
4 A. Cash flow from operations starts — on the
5 cash flow statement starts with GAAP net income,
6 yes.
7 Q. You can take a look at Exhibit 5 to the
8 extent you need to.
9 But what GAAP accounting adjustments are

10 excluded from cash flow from operations?
11 A. Investing activities and financing
12 activity. Cash flows from investing and financing
13 activities.
14 Q. Let me have you take a look at page 3 of
15 this Exhibit C.
16 A. My Exhibit C?
17 Q. Your Exhibit C. Actually, let's go back to
18 page 2 of this exhibit which is this guideline
19 company multiples.
20 A. Okay.
21 Q. How did you select these guideline
22 companies?
23 A. From going through our database of — you
24 start with SIC code.
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1 Q. So these would be companies that are in the
2 health'— home healthcare field?
3 A. Yes.
4 Q. Based on the SIC code?
5 A. Yes.
6 Q. Did you exclude any companies from your
7 list of guideline companies?
8 A. I'm sure we did. I mean, there's always
9 exclusions. When you chose guidelines, you're

10 looking for the closest matches you can find.
11 Q. Do you know what companies were excluded or
12 why?
13 A. I don't recall every company that we went
14 through. Generally we were — you look for a group
15 of companies that are relevant as to their lines of
16 business to get as close as you can and then size.
17 So companies would have been excluded for
18 those same reasons. Either the industry was not as
19 close as these and we had enough comps or issues of
20 size or other things.
21 Q. But as you sit here today, you don't
22 remember any of that, what was actually done?
23 A. Not off the top of my head, no.
24 Q. Did you select the companies or did your

131

1 the way, you would have used in 2000?
2 A. No.
3 Q. Did the significant difference in the
4 coefficient of variation affect your decision as to
5 whether you had an appropriate set of guideline
6 companies?
7 A. The guideline companies were chosen based
8 on their business, their size, not based on their
9 coefficient of variation.

10 Q. So the historical coefficient of variation
11 played no role in the selection of the -
12 A. In choosing the comps, no, it did not.
13 Q. Now let's go to page 3 of Exhibit C.
14 Page 3 is a list of companies that you
15 considered in connection with the transaction
16 approach; is that true?
17 A. Yes.
18 Q. All of the sellers here were closely-held
19 companies, weren't they?
20 A. Yes. That's what they are in the
21 transaction report.
22 Q. And isn't it true that a disadvantage in
23 using the transaction approach that has these
24 closely-held companies is that information
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1 staff?
2 A. The staff pulls them and whittles them
3 down, and then we discuss them.
4 Q. Did you perform any sort of weighting as to
5 determine which of these companies you might give
6 more weight to or less weight to?
7 A. No.
8 Q. Why not?
9 A. I felt we had pretty good comps, and we

10 also had a number of years here as well as
11 variations in the market, and I thought we had a
12 good comp set to utilize.
13 Q. Well, it's your testimony, though, isn't
14 it, that prior to 2001 information from these prior
15 years isn't really valid as a criteria for valuating
16 because of the significant coefficient of variation;
17 isn't that true?
18 A. No. What I said was in prior years because
19 of the difference in the coefficient of variation
20 for those years were I to perform the same
21 computation I might look for other data and choose
22 to utilize that because of the coefficient, not that
23 it's not valid.
24 Q. Do you know as you sit here what data, by
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1 concerning the finances of closely-held companies is
2 more difficult to obtain than information concerning
3 publicly-traded companies?
4 A. I would say more difficult to -- or less
5 reliable, yes.
6 Q. But these closely-held companies don't
7 publish 10 Ks or 10 Qs?
8 A. That's correct.
9 Q. And they don't generally publish their

10 audited financial statements; isn't that correct?
11 A. Generally that's correct.
12 Q. Now, in selecting these companies, what
13 analysis was done of the subject company's -- and by
14 that I mean the seller's capital structure?
15 A. Only to the extent that the multiples that
16 were looked at include equity value to the ratios,
17 include equity value or total invested capital. It
18 would encompass their capital structure.
19 Q. Is that the extent of the analysis that was
20 done on that topic?
21 A. I believe so.
22 Q. Every transaction other than the Med
23 transaction was prior to October 2000, right?
24 A. Yes.
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1 Q. Now, of course you're aware that Addus is
2 in the home healthcare business, right?
3 A. Yes.

4 Q. Are you aware of any event that happened in

5 October of 2000 that had a significant impact on the
6 home healthcare business in the United States?

7 A. In October of 2000?
8 Q. That's correct.
9 A. Well, there were changes to reimbursement

10 rates to home healthcare.
11 Q. The implementation of the PPS, does that
12 ring a bell?

13 A. Yeah, right.
14 Q. And the PPS system is a system where the
15 reimbursement rates are applied to particular
16 procedures; isn't that correct?
17 A. Yes.
18 Q. And that event in October 2000 did have a
19 significant impact on the home healthcare business,
20 didn't it?
21 A. Oh, yes.
22 Q. Did you take that fact into consideration
23 in selecting the companies that you were going to
24 use in connection with the transaction approach?

135

1 That doesn't mean there were none. It means they
2 may have been rejected for other reasons,
3 particularly size.
4 Q. What analysis, if any, did you perform of
5 the credit status of the sellers in selecting these
6 comparable transactions?
7 A. Credit status of the sellers?
8 Q. Yes. That is their credit position.

9 A. Other than what's in this report, nothing.
10 Q. Did you do any analysis of the depth of
11 management?
12 A. No.

13 Q. Any analysis of the personnel experience?
14 A. No.
15 Q. Did you do any analysis of the nature of
16 the business?
17 A. Well, by — we read the Merger Stat data
18 which described the nature of the business. We
19 didn't do analysis beyond that, no.
20 Q. Beyond reading the Merger Stat data, did
21 you do any analysis as to the products of these
22 entities?
23 A. No.
24 Q. Beyond reading the Merger Stat data, did

1
134

A. To the extent that you see a decline, for
2 example, in equity value to sales, you know, for
3 example, subsequent to that time, that would be
4 taken into account.
5 We were aware of it. I mean, the market
6 should be taking that into account, and we use
7 market data.
8 Q. But my question is: When you're looking at
9 these transactions that you selected as comparable

10 transactions, didn't the fact that all of these
11 transactions happened prior to the implementation of
12 the PPS in October of 2000 cause you to question
13 whether you should be using these transactions as
14 transactions to consider in this application of the
15 transaction approach?
16 A. Well, you always consider that, but at the
17 end of the day when you're doing the computation,
18 you use what's available. So this is the best data
19 we had for the computation.
20 Q. Are you saying there was no data available
21 after October of 2000 except for the Med
22 transactions?
23 A. I don't recall off the top of my head. I
24 believe this is the best transactions we could find.

*WHMriMfeWiWMiHwiM*̂ ^
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1 you do any analysis of the markets of these
2 entities?

3 A. No.
4 Q. Do you do any analysis at all of the
5 management of these entities?
6 A. You asked me for about depth of management.
7 Same answer, no.
8 Q. Did you do any analysis of the territory of
9 operations?

10 A. I think that's the same as the — didn't
11 you just ask me about geo—
12 Q. I don't think I asked you about geographic.
13 A. Well, anyway, no, I didn't other than
14 whatever might be listed in Merger Stat.
15 Q. Did you do any analysis of the position of
16 a particular company in the industry in selecting

17 these transactions?
18 A. Our goal was to try to get reasonable comps
19 that were close to the size of Addus. So to the
20 extent that we're trying to get close to Addus's
21 size, the answer would be yes, not as a percentage
22 of market share, but gross revenues.
23 Q. Did you analyze the financial statements
24 from any of these companies?
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1 A. Not other than presented in the report.
2 Q. Now, you did include the two Med
3 transactions here, right?
4 A. Yes.
5 Q. Do you see that? Why?
6 A. They were close in — they were close in
7 size, I believe, and — certainly TLC was — and
8 market.
9 Q. Is that the extent of your answer?

10 A. Yes.
11 Q. In deciding whether to include these
12 transactions, did you give any consideration to some
13 of the facts we talked about before which is that
14 for Med they had to write off about $200 million in
15 goodwill in connection with some of these failed
16 transactions that were wrote off?
17 A. Well, again, we were aware of that issue
18 when the report was prepared.
19 Q. But it didn't affect your decision as to
20 whether to include it in this Exhibit C, right?
21 A. That's correct.
22 Q. Now, one of these transactions you selected
23 here is Integrated Health Services.
24

*M*WWMMWfe
Do you see that? __ __
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1 A. '96.
2 Q. Okay, 1996. It had an enterprise value of
3 10.76, and then you've got this Integrated Health
4 which is an enterprise value of 847.61.
5 Is it your testimony that between 1996 and
6 January of 2002 there were no other comparable
7 transactions that were within that range of
8 enterprise value?
9 A. What's the date?

10 Q. Well, 1996 which is how far back you go for
11 this Liberty Health Services one and then January —
12 December 31, 2001. Let's put it that way.
13 A. As I recall, this is the best transactions
14 we could find. I'm sure there were other
15 transactions reported. I don't recall the volume of
16 them.
17 But, you know, in trying to do this
18 computation, you're looking for 1O to 12 comps to
19 rely on. And so you try to pick the best ones that
20 you can.
21 I remember there were much smaller deals
22 out there below, you know, 3.3 million in helix,
23 but, you know, the fact that we had to go back to
24 1996 tells you that we had trouble finding good
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A. Yes.
Q. This was in July of 1997?
A. Yes.
Q. You notice that the enterprise value of

that entity is substantially higher than that of any
other entity that you considered.

Do you see that?
A. Yes.
Q. Why did you include Integrated Health

Services in your list of comparable transactions?
A. It was, you know, one of the best we could

find in the data that was out there. It was the
best we could do. I mean, we also have Liberty
Health.

Q. You said one of the things — yeah. You
said one of the things you considered was companies
the same size as Addus.

What did you mean by that?
A. We try to get as close as we can either

revenues or enterprise value. You do the best you
can to try to find something comparable.

Q. When you look at Liberty Health that you
23 just pointed out, what is that date? I can't read
24 this. Is this 1996 or '98?

HO

1 comps.
2 Q. Did the fact that you had trouble finding
3 good comps cause you to give any less weight to this
4 transaction approach than you did to the other
5 approach?
6 A. Oh, yes, absolutely.
7 Q. Did you form an opinion as to weighting, I
8 mean, how much you would weigh the transaction
9 approach as opposed to the guideline company

10 approach?
11 A. I would characterize the guideline company
12 approach as our estimation of value and the
13 transaction company approach as sort of a sanity
14 check.
15 Q. I'll represent to you that Mr. Cimasi's
16 opinion, he also gives significantly less weight to
17 a transaction approach.
18 You wouldn't disagree with that, would you,
19 just as a general matter?
20 A. As a general matter, I would not disagree
21 with that
22 MR. STRUB: Let's go off the record for a
23 second.
24 THE VIDEOGRAPHER: We're going off the record.
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1 The time is 12:37 p.m.
2 (Discussion off the record.)
3 THE VIDEOGRAPHER: We are back on the record.
4 The time is 12:38 p.m.
5 BY MR. STRUB:
6 Q. Mr. Peltz, I'm going to ask you about your
7 opinion that is on page 4, point number four which
8 is entitled rationality of the parties' actions.
9 It's your conclusion that both parties

10 acted reasonably and rationally in entering into an
11 option agreement that provided $7.5 million to
12 Addus's shareholders and it provided Med with a six
13 and one and a half month option to purchase Addus;
14 is that correct?
15 A. Yes.
16 Q. And that's an opinion you intend to offer
17 at trial?
18 A. Yes.
19 Q. Could a reasonable expert disagree with
20 that opinion?
21 A. If they disagreed with my computations,
22 they would.
23 Q. In forming your opinion, did you make any
24 conclusion about whether the option was negotiated
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1 point?
2 A. Oh, yes, absolutely.
3 Q. And you were aware of that fact?
4 A. Yes.
5 Q. How did that affect your opinion as to
6 whether the option was negotiated at arm's length?
7 A. The option transaction resulted — came as
8 a result of the fact that Med was desperate for cash
9 to close TLC and needed some of the $15 million that

10 was held in a joint escrow.
11 Q. And did that affect your opinion as to
12 whether it was an arm's length negotiation?
13 A. Well, I mean, I considered it. I don't
14 think it changes my opinion.
15 Q. Did you make any conclusion about whether
16 Med would actually be able to close the sales
17 transaction in February 2002?
18 A. Conclusion? No.
19 Q. Did you have any opinion about that?
20 A. No.
21 Q. In reviewing the documents, did you reach
22 any opinion at all as to whether Med would actually
23 be able to come up with the funds necessary to close
24 this transaction?
<̂»̂ V!î %!JjWiSM^
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1 at arm's length?
2 A. The option -- yes. Well, I don't offer an
3 opinion on it, but I think inherent in the report is
4 that it's an arm's length transaction.
5 Q. Well, you assume that it's an arm's length
6 transaction; is that correct?
7 A. Yes.
8 Q. Did you review any documents or information
9 to determine, in fact, whether your assumption was

10 correct?
11 A. Well, again, I saw a substantial amount of
12 materials including e-mail interactions between
13 buyer and seller which would support the theory that
14 it was arm's length.
15 Q. Did you consider Mr. Wright's testimony in
16 which he said that Mr. Magliochetti had told him
17 that Med was desperate for cash?
18 A. In what context?
19 Q. Was that a fact that you considered?
20 A. Are you talking about in the option
21 transaction when he needed the 7 and a half million?
22 Q. In connection with your views on whether
23 the option was negotiated at arm's length, did you
24 consider whether Med was desperate for cash at that

144

1 A. Your question is in reviewing the
2 transactions did I reach a conclusion as to whether
3 ultimately they could close?
4 Q. Yes.
5 A. I guess what I would say is the behavior of
6 the two parties was such that it was their intention
7 to close.
8 Q. I understand that. But you did review
9 Med's 10 Ks and 10 Qs?

10 A. I reviewed their K and Qs, yes.
11 Q. You were aware that the auditors had given
12 a going concern opinion?
13 A. Yes.
14 Q. You were aware of Med's dependency on
15 outside sources of capital, in particular NCFE in
16 order to fund ongoing operations; is that true?
17 A. Yes.
18 Q. In connection with reviewing these
19 documents, did you come to a conclusion as to
20 whether, putting aside the parties' intentions, Med
21 could actually come up with the funds to close this
22 transaction?
23 A. I don't believe I offer any conclusion
24 regarding that.

Jensen Reporting - (312) 236-6936 36 of 82 sheets



Deposition of Scott Peltz
14S

1 Q. You did no analysis of that subject either,
2 correct?
3 A. I did no analysis? Again, I read the
4 documents which included representations and
5 testimony regarding the availability of funds and a
6 billion dollars from Swiss bankers and all these
7 other things that are included in the goings on in
8 this litigation. Beyond that, no.
9 Q. If, in fact, Med had not been able to come

10 up with the funds to close the transaction, would
11 that affect your opinion in any way concerning the
12 value of the option?
13 A. Well, they didn't come up with the funds.
14 I mean, I knew that when I did my computation.
15 Q. That isn't my question, though.
16 If at the time the agreement was being
17 negotiated in February 2002 it was highly unlikely
18 that Med was going to be able to come up with the
19 funds to actually close the transaction, would that
20 affect in any way your opinion as to the value of
21 the option?
22 A. I'm not sure how to answer that other than
23 placing it in a computation is an intention to
24 close.
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parties acted rationally?
A. Yes. I remember this e-mail.
Q. And what consideration did you give to this

e-mail in forming your opinion?
A. There was a good deal of interchange that

was rational, and at times the interchange appeared
to have some emotion in it, including this one.

Q. How do you define rational as you used it
in your opinion?

A. As I use it in my opinion, what I mean is
that the fact that $7 and a half million was
released out of escrow in return for a $7 and a half
million option premium and extension was

14 economically rational — was an economically
15 rational act.

Q. So let me be sure I understand the extent
of your opinion.

Are you offering any opinion at all —
well, let me ask this a different way.

You've concluded that the value of the
option was at least worth 7 and a half million; is
that right?

A. Yes.
24____Q. And, of course, it's a fact that 7 and a_______ \
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1 Q. Now, you said one of the things that you
2 reviewed in connection with forming your opinion as
3 to the rationality of the parties was e-mail; is
4 that right?
5 A. Yes.
6 Q. And did you view the discourse between
7 Mr. Wright and Mr. Magliochetti as being rational,
8 unemotional discourse?
9 A. There was a significant volume, as I

10 recall, of interchange between the two parties, some
11 of which was rational and others of which was —
12 might be characterized as perhaps more emotional
13 than rational.
14 Q. Let me show you Exhibit 36. Exhibit 36 is
15 an e-mail that Mr. Wright has identified as one that
16 he wrote.
17 And you'll note that one of the things that
18 Mr. Wright says in this e-mail is that," We're about
19 to sell the company to a bunch of schizophrenic
20 idiots."
21 Do you see that?
22 A. Yes.
23 Q. Is this one of the E-mails that you looked
24 at in connection with forming your opinion that the
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1 half million was paid for the option, right?
2 A. Yes.
3 Q. And you have concluded from those two facts
4 that there was a rational deal?
5 A. That the transaction was economically
6 rational, yes.
7 Q. Beyond those two facts, did — is your
8 opinion — well, let me ask it in a different way.
9 Is your opinion any broader than simply

10 saying the fact that 7 and a half million was paid
11 for something that was worth 7 and a half million is
12 rational?
13 A. No, I don't believe so.
14 Q. Is there any circumstance under which you
15 would conclude that -- applying the methodology that
16 you're using that paying 7 and a half million for
17 something that was worth 7 and a half million was
18 irrational?
19 A. No.
20 Q. Is it fair to say then that your opinion as
21 expressed in point number four flows axiomatically
22 from your conclusion that the option was worth
23 $7 and a half million?
24 A. I would say yes.

5WS§̂ 3̂ S:?8Bt8Ŝ ss
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_1̂  Q. Let's look at page 13 here.
2 Now, in section 2.4.1 of your opinion, you
3 state that "Addus devoted considerable personnel and
4 staff resources in pursuing the Med transaction."
5 Do you see that?
6 A. Yes.
7 Q. During what period of time are you
8 rendering that opinion for?
9 A. Certainly from most of 2001.

10 Q. Is this an opinion that you intend to offer
11 at trial?
12 A. It's in my report.
13 Q. Is it an opinion you intend to offer at
14 trial?
15 I know it's in your report, but is it
16 something you intend to offer at trial?
17 A. I guess I would say I don't know what I'm
18 going to say at trial, but I would presume my
19 opinions would be offered at trial.
20 Q. And did you perform any calculations as to
21 damages that Addus incurred?
22 A. No.
23 Q. Did you attempt to quantify in any way the
24 considerable personnel and staff resources that you
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1 and Mr. Ford's testimony on the subject of the
2 impact on HME of the Med transaction, right?
3 A. Yes.
4 Q. Do you have anything to offer on this topic
5 beyond what those two witnesses said?
6 A. Anything to offer?
7 Q. Yeah. I mean, in other words, would you be
8 anymore — would you offer any more in the way of
9 evidence of the impact on the HME division beyond

10 what Mr. Wright and Mr. Ford have already testified
11 to?
12 A. Oh, no.
13 Q. Similarly with respect to increased costs,
14 did you perform any calculation or computation of
15 any costs that were incurred by Addus in connection
16 with the Med transaction?
17 A, No.

18 Q. And, again, would you have anything to add
19 to the evidentiary record beyond what the witnesses
20 have testified to on that subject?
21 A. No.

22 Q. Diminished executive management and
23 employee productivity, have you performed any
24 calculation or analysis of those issues in

'WWiM^SWî i*^**^^^^
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1 state Addus devoted?
2 A. Quantify in dollars?
3 Q. Yes.
4 A. No.
5 Q. Did you quantify it in terms of time?
6 A. No.
7 Q. You say in the middle of paragraph 2.4.1,
8 "These disruptions can result in declining revenue,
9 increased costs, diminished executive management and

10 employee productivity, failure to keep pace with
11 industry changes, and an inability to ultimately
12 keep business strategies when necessary."
13 Do you see that?
14 A. Yes.
15 Q. Did you perform any calculation as to
16 whether, in fact, disruptions in Addus caused
17 declining revenue?
18 A. Did I perform calculations? No.
19 Q. Did you quantify that in any way?
20 A. I believe that the results of the HME are
21 one quantification of some of the pain that they
22 suffered during this process. It's not necessarily
23 my quantification.
24 Q. Well, you've read Mr. Wright's testimony

isz
1 connection with the Med transaction?
2 A. No.
3 Q. Would you have anything to offer in the
4 evidentiary record beyond the testimony of the
5 witnesses on that subject?
6 A. Not as I sit here today.
7 Q. Failure to keep pace with industry changes
8 and an inability to alter key business strategies
9 when necessary, did you perform any specific

10 analysis of these issues in connection with the Med
11 transaction?
12 A. You mean quantitative analysis, no.
13 Q. And would you have anything to offer on
14 those topics in the evidentiary record beyond what
15 the witnesses have testified to?
16 A. No.
17 Q. You're aware that the stock purchase
18 agreement contained a liquidated damages provision?
19 A. Yes.
20 Q. Is such a provision in your experience
21 typical in these types of agreements?
22 A. I guess I've seen a number of agreements.
23 I don't know what I would characterize as typical.
24 I guess liquidated damages would be typical.
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1 Q. And, again, I'm not asking you to testify
2 as a lawyer if you don't know. Just tell me you
3 don't know.
4 But my question is: Is it your

5 understanding that the reason why liquidated damages
6 provisions in favor of the seller are included in
7 these stock purchase agreements is in order to

8 compensate the seller for the types of disruptions
9 that you mention in section 2.4.1 in your report, if

10 you know?
11 A. What I would say is every deal has its own
12 dynamic and every issue that gets negotiated
13 involving an amount have its own dynamic. Sometimes
14 it's designed to do that, and sometimes it has
15 another reason.
16 Q. The questions that I just asked you about
17 the computations of decline and revenue and so forth

18 and whether you have anything to offer beyond what
19 the witnesses might testify to, would that be
20 true for the entire period — your answers, would
21 they be true for the entire period of 2001 through
22 2002?

23 A. Yes.
24 Q. Are you aware that Med made a demand for a
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1 BY MR. STRUB:

2 Q. Would you please take a look at — go back
3 and look at Exhibit C, the second page. We talked
4 about this a little bit, enterprise value to cash
5 flow operations, Exhibit C, page 2, the one we were
6 talking about before.

7 A. Yeah.
8 Q. Do you know — in Exhibit 5 which is the
9 2001 audited financial statements for Addus, there's

10 a particular method that Addus uses to define its
11 net cash provided by operating activities.
12 Do you see that? If you want to look at
13 Exhibit 5, you can.
14 A. Exhibit 5 in the — you're talking about
15 the -
16 Q. Consolidated statement of cash flows.
17 A. Yes.
18 Q. There is a particular method that Addus
19 uses to calculate what it calls net cash provided by
20 operating activities.
21 Do you see that?
22 A. Yes.
23 Q. Do you know whether the companies that are
24 listed on page 2 of Exhibit C that you've included
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return of the option payment on February 21st, 2002?
A. I saw either an e-mail or letter or both

demanding a return, yes.
Q. And, in fact, are you aware that Med

initiated a lawsuit against Addus on March 19th of
2002 in connection with getting the return of the
option payment?

A. I'm aware that a lawsuit was initiated, but
9 it also, I think, wanted specific performance in its

10 acquisition of Addus, if that's the one you're
11 referring to, I believe in California.
12 Q. Did any of this litigation change your
13 opinion or affect your opinion in any way about the
14 value of the option?
15 A. No.
16 MR. STRUB: Let's go off the record.
17 THE VIDEOGRAPHER: Going off the record for a
18 tape change. This is the end of tape number four.

19 Going off the record at 12:57 p.m.
(A short break was taken.)

THE VIDEOGRAPHER: We are back on the record.
This is the beginning of tape number five. The time

is 1:48 p.m.

20
21
22
23

24
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1 in your enterprise value to cash flow operations
2 companies used the exact same method to calculate
3 cash flow?
4 A. It should be. I mean, it's a standard
5 method. It's not really a calculation. It's a
6 standard accounting presentation. There's not a lot
7 of judgmental items in this statement generally.
8 Q. Now, was the information that you used for
9 cash flow, was that something that you actually got

10 out of financial statements or was that something
11 that you obtained from a different source?
12 A. The data here I believe comes from a
13 database that we use called Fact Set.
14 Q. Could you spell that?
15 A. F-a-c-t S-e-t, Fact Set. And what Fact Set
16 does is it will provide you with templates that give
17 you the information as well as the underlying data.
18 Q. Did anyone at American Express actually go
19 back to the financial statements and calculate this
20 cash flow for each of these companies that are
21 listed on this table?
22 A. I believe they would have looked at the
23 underlying data including financial statements that
24 had this, yes. You know, did they go up and add up
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1 the statement of cash flows? I doubt they readded
2 it.
3 Q. No. What I meant was did they actually go
4 back to the financial statements and pull the data
5 off the financial statement or were they relying on
6 a secondary source to provide that information?
7 A. It's not a secondary source. It is one
8 database, but you can ask for information from the
9 database and they'll give it to you rather than you

10 calculating it.
11 Another example is the daily variation of a
12 stock price used to compute — used to compute the
13 Black-Scholes formula. You can get that data from
14 Fact Set rather than computing it yourself.
15 Q. Right. I understand that.
16 But these companies are — that you've
17 included in this table are all publicly-traded
18 companies, correct?
19 A. Yes.
20 Q. So they would all have published financial
21 statements?
22 A. Yes.
23 Q. Those published financial statements, it's
24 your view, is it not, that those published financial
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1 multiples of various types that are indicators of
2 value.
3 I don't know whether it would say cash flow
4 from operations or not. I don't recall. I don't
5 think it's an unusual multiple.
6 Q. I understand what you're saying. It's not
7 unusual.
8 But my question is: Talking specifically
9 about using cash flow from operations, a ratio of

10 cash flow from operations to enterprise value, which
11 you've done here, in order to compute one portion of
12 valuation.
13 Can you point me to any professional
14 literature that would say that this is an
15 appropriate thing to do to use cash flow from
16 operations as opposed to net cash flow in order to
17 determine value?
18 A. I'm sure I could if I looked.
19 Q. Off the top of your head, can you name—
20 A. Not off the top of my head. To me it's a
21 common multiple that's used as an indicator of
22 value. Operating cash flow is not an uncommon
23 multiple. I'm sure I could find it in a book. I
24 can't tell you which book.

1S8

statements would have a line just like Addus's do
that say something like net cash from operating
activities or cash flow from operations?

A. Yes.
Q. Did anyone look at those specific financial

statements in order to get the information that's
included in the table?

A. They would have looked at the financial
statements for a number of reasons. One is in the
context of selecting them as comparable companies
they would have looked at the financial statements

12 and they would have looked at the statement of cash
13 flows.
14 Again, Fact Set will also give you the data
15 you request. So they did look at the financial
16 statements, and probably the ratios you're looking
17 at were generated by Fact Set.
18 Q. Can you point me to any professional
19 literature or treatise that would suggest that using
20 cash flow from operations as it's defined in Addus's

audited financial statements is a valid indicator of
value?

A. I certainly could point you to professional
24 treatises that talk about generating metrics of

1 Q. Have you ever performed a valuation
2 exercise to which you testified concerning an
3 operating company in which you reached a conclusion
4 of valuation by using enterprise value to revenue
5 and enterprise value to cash flow from operations as
6 you've done here today?
7 A. I don't recall. I may have.
8 Q. As you sit here today, can you think of any
9 other time that you have done that in your

10 professional experience?
11 A. I just don't recall every method that I
12 utilized.
13 Q. Is it fair to say though as you sit here
14 today you can't think of a single instance in which
15 you've used the method you used in this case in
16 order to value an operating company?
17 A. Yes. But I would also tell you I don't
18 remember which method I used for which companies on
19 this list period. I couldn't sit there and say I
20 used this one for this and this one for that and
21 didn't use this one. But the answer to your
22 question is yes.
23 Q. Now, we were talking about this coefficient
24 of variation.
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1 The coefficient of variation, that's simply
2 the deviation, isn't it, of the particular variable
3 from the mean?

4 A. The coefficient of variation is an
5 indicator of the tightness of the groupings and
6 involves the — and is a computation done with
7 standard deviation. I forget the specific formula.
8 Q. When you say the tightness of the grouping,
9 isn't it just the percentage to which the variables

10 deviate from the mean?
11 A. Well, yes. In essence if they were — if
12 there was a smaller deviation from the mean, you
13 would have a tighter grouping, yes. I just don't
14 remember the specific formula on the computer.
15 Q. That was my next question.
16 Can you tell me how you calculate the
17 coefficient of variation as you sit here?
18 A. Not off the top of my head. I certainly
19 could point you to a book.
20 Q. Is it fair to say that a high coefficient
21 of variation indicates that the market is turbulent?

22 A. Turbulent to me — your term turbulent to
23 me would mean that there's wide or rapid changes
24 like a windstorm.

<>»i«Hl8»H*ft»i*frtail8«*»^^
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1 coefficients, how did that affect your decision to
2 use enterprise value to cash flow?
3 A. Taking as I said before into consideration
4 the level of disagreement over normalized EBITDA and
5 the need to arrive at it in order to use an EBITDA
6 multiple, if you looked at cash flow from
7 operations, an EBITDA is an attempt to capture cash
8 flow from operations.
9 The fact that you have a tight coefficient

10 of variation that is almost the same as EBITDA would
11 mean that it's a reasonable multiple to utilize.
12 Q. Are you aware of anything in any
13 professional literature that would support the
14 position that you've just articulated?

15 A. Again, to me it's a common multiple and
16 common sense to choose a multiple. If I looked hard
17 enough, I could probably find something discussing
18 how to choose a multiple and what issues to
19 consider. I don't know that it would say it's okay
20 if it's 38 percent to use cash flow instead of
21 EBITDA.

22 Q. If you were to have normalized the EBITDA
23 for Addus, how would you have gone about doing that?
24 A. Decide on what the EBITDA is and then look

162

1 A high coefficient of variation could just
2 mean there's a lot of different reasons companies
3 are varied. It doesn't have to be turbulent to have
4 a high coefficient of variation.
5 Q. But as I understand your testimony, the
6 higher coefficient of variation the less likely you
7 would be to consider that particular criteria to be
8 a valid test in determining value; is that fair?
9 A. It's fair if you add in the fact that I

10 chose cash flow from operations because of not only
11 slow coefficient of variation but its similarity to
12 EBITDA multiple. Follow me?
13 Q. Your-

14 A. That was my testimony.
15 Q. So in other words, one of the things in

16 selecting the cash flow from operations is that the
17 36 percent coefficient of variation for cash flow

18 from operations is very close to the coefficient of
19 variation from the enterprise value to EBITOA
20 excluding Gentiva?
21 A. Yes.

22 Q. And I'm sorry if I — I may have asked you
23 this before. You may have told me this before.
24 But why does the closeness of those two

164

1 at what nonrecurring items should be adjusted for
2 such as the effects of continued operations, the
3 years applicable to the write offs of receivables in
4 this specific instance which is a critical issue in
5 determining what EBITDA is, add backs for owner's
6 expenses and other such items.
7 Q. So in other words, you would look at the
8 EBITDA for prior periods as opposed to simply the

9 EBITDA for 2001?

10 A. No. What I'm saying is to determine the
11 EBITDA for 2001 you need to determine what in the
12 net EBITDA just taking earnings and adding to that
13 depreciation and amortization needs to be adjusted
14 as either a nonrecurrent, nonrecurring, i.e.,
15 nonnormal transaction and also what in this specific
16 instance needs to be considered as an adjustment in
17 the current period that relates to prior periods
18 such as a large write off of bad debts in the HME
19 division.
20 Q. So you wouldn't simply take what is in the
21 financial statement at face value in terms of

22 normalized EBITDA, right?
23 That is, you wouldn't take the 2001
24 financial statement and say, "Oh, if I calculate
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1 this, EBITDA is negative 157,000; therefore, that's
2 what I'm going to rely on"?
3 A. In this case, yes, you would not.
4 Q. Now --
5 A. You would not.
6 Q. If you go back to Exhibit 5,1 think you've
7 already got it in front you. I think you've already
8 got it on page 6.
9 A. Okay.

10 Q. You notice that there is a substantial
11 increase in checks issued against future deposits
12 from 2000 versus 2001.
13 Do you see that?
14 A. Yes.
15 Q. So the number goes from 331,815 to
16 2,876,327.
17 Do you see that?
18 A. Well, 2 million 876 ~ right, yes, I see
19 that.
20 Q. And as we talked about before, these are —
21 this is an indicator that creditors are being
22 stretched, right?
23 A. Yes.
24 Q. Did you do anything in doing your cash flow

16?

1 didn't you do anything to try and determine what the
2 cash flow from operations would be if Addus were
3 also to have working capital that would be
4 sufficient to sustain it on a going forward basis?
5 A. The company was — because of the facts and
6 circumstances surrounding Addus in 2001.
7 Q. Which were?
8 A. The fact that, one, they were — senior
9 management, their attention was distracted from

10 their operations while they were a rapidly growing
11 organization and that I felt that the cash flow from
12 operations in this year at this time was an
13 appropriate number to utilize in determining its
14 value in a multiple.
15 Q. Did you believe that the cash flow from
16 operations in this year at this time was typical of
17 Addus's cash flow from operations?
18 A. I looked at it. I don't recall. I
19 think — as I remember, 2001 was a strong year for
20 operating tax flow.
21 Q. You're aware that Addus took some
22 significant write downs in 2001?
23 A. Yes.
24 Q. Primarily related to workers' compensation

"^
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1 from operations to normalize the fact that in
2 computing its cash flow Addus has now increased its
3 checks against future deposits by an amount that is
4 something like 800 percent higher than it did in
5 2000?
6 A. No.
7 Q. Why not?
8 A. I believe that in this instance cash flow
9 from operations is a reasonable replacement for

10 EBITDA and an appropriate multiple. So I made no
11 adjustments.
12 Q. But what I'm saying is that if you had used
13 EBITDA you would have normalized it, right?
14 You wouldn't have just used the negative
15 157,000 EBITDA?

16 A. That's correct.
17 Q. But in using cash flow from operations, you
18 did no normalization; is that true?
19 A. The two concepts are not equal in the sense
20 that the issues that I've articulated such as
21 whether a bad debt relates to 2001 versus 2000 to
22 normalize is not encompassed in the cash flow
23 number.
24 Q. But my question, though, sir, is: Why

16S

1 and the accounts receivable for HME?
2 A. Yes.
3 Q. You're aware that Addus again took
4 substantial write downs in 2002 related to the
5 reserves for accounts receivable and also for
6 workers' compensation?
7 A. Yes.
8 Q. Now, given the fact that simply by virtue
9 of time those bad debts were accumulating, isn't it

10 fair to say that Addus's financial situation in 2001
11 was worse than it was in 2000?
12 A. Not necessarily, no.
13 Q. Well, you said that management was
14 distracted by the Med transaction?
15 A. Yes.
16 Q. In your opinion, was that a good thing, bad
17 thing, or irrelevant for Addus's financial
18 performance?
19 A. For its financial performance, it was
20 probably a bad thing.
21 Q. And then we talked about the increases and
22 problems with the accounts receivable and workers'
23 compensation?
24 A. Yes.
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1 Q. Given the accumulation of that information,
2 do you still believe that Addus's financial
3 performance in 2001 may have been better than it was
4 in 2000?
5 A. I'm not sure I said their performance was
6 better in 2000 than 2001.
7 Q. I'm just asking whether — is it your
8 opinion given all the distractions of management,
9 the problems with the accounts receivable, the

10 problems with the workers' compensation, given all
11 of those problems, is it your testimony as you sit
12 here that you don't know one way or the other
13 whether Addus's financial performance was better in
14 2001 or 2000?
15 A. Well, I have their 2000 and 2001 financial
16 statements in front of me. So I mean, I could take
17 a look at it and see what their performance is. So
18 I mean, why in God's name would I testify that I
19 don't know?
20 Q. Well, what would you look at to tell me
21 what the performance was?
22 A. The financials.
23 Q. Well, was their performance better in 2000
24 or 2001? ^C

171

1 in 2001 or 2000. You told me it was better in 2000.
2 I'm asking you as we used the term
3 "financial performance" in that set of questions and
4 answers, is it fair to say strictly looking at cash
5 flow from operations is not a good indicator of the
6 financial performance of Addus?
7 A. Again, it may or may not be a good
8 indicator of the financial performance of Addus.
9 Q. As you used that term when you told me the

10 financial performance was worse in 2001, you're
11 telling me that the fact that the cash flow from
12 operations increases so significantly you can't tell
13 whether that's a good indicator of whether —
14 A. Maybe we're getting hung up on semantics.
15 What I'm saying is in 20011 believe cash flow from
16 operations is a good indicator of the value of
17 Addus.
18 That doesn't mean I would reach the same
19 conclusion in the year 2000. Clearly Addus had
20 greater net income or income lost from operations in
21 2000 than 2001.
22 In my mind I define "financial
23 performance" in a broader term than net income and

net loss.
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1 A. Their performance was better in 2000 than
2 in 2O01.
3 Q. How do you know that?
4 A. From their income statement.
5 Q. And what aspect of the income statement
6 gives you that information?
7 A. Income lost from operations.
8 Q. Just so the record is clear, you're looking
9 at page 5 of Exhibit -

10 A. Yes. Sorry.
11 Q. -- Exhibit 5.
12 So is it fair to say — let me back up. In
13 2000 when Addus's net cash flow from operations was
14 only 747,000, their financial performance was better
15 than it was in 2001; is that correct?
16 A. Yes.
17 Q. So is it fair to say then that cash flow
18 from operations in the case of — specific case of
19 Addus is not a good way to determine the financial
20 performance of the company?
21 A. It depends how you're defining financial
22 performance.
23 Q. As we just talked about it. I asked you to
24 tell me whether the financial performance was better

172

1 Q. How do you define "financial performance"?
2 A. It depends on what you're trying to
3 analyze, but it would include net income or loss.
4 It might include increase in market share or
5 increase in markets.
6 It might include investment in plant and
7 equipment. I mean there's all kinds of things you
8 might look at in determining what the financial
9 performance of an entity was at a time.

10 Q. But the criteria that you listed, you
11 didn't consider any of those in your valuation
12 decision, did you?
13 You just strictly looked at the revenue
14 multiple to cash flow from operations and then the
15 transaction method that we looked at before?
16 A. Including the fact that we looked at
17 guideline companies and their indicia of value, I
18 would then agree with what you just said.
19 Q. Now, section 5.2 of your report, go to
20 that.
21 A. 5.2?
22 Q. Page 5, section 5.2 of your report.
23 A. I see, yes.
24 Q. Then if you look at section 2.4.2, which is
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1 on pages 13 and 14,1 think these two tie together.
2 They're sort of the same. They're dealing with the
3 same topic.
4 A. Okay.
5 Q. I don't want to — again, I don't want to
6 spend more time here than we need to.
7 Section 5.2, the second sentence you say,
8 "As a consequence of the proposed acquisition,
9 Addus's working capital facility was abruptly frozen

10 by its lenders fearing their notes could become
11 impaired if they were sued by Addus."
12 Do you see that?
13 A. By Med, yes.
14 Q. I mean by Med. I'm sorry. Do you see
15 that?
16 A. Yes.
17 Q. Is that a fair summary of what the opinion
18 is that you're going to offer or at least the first
19 half of the opinion under section 5.2?
20 A. Yes.
21 Q. What did you do to reach this opinion?
22 A. I saw some E-mails or correspondence
23 regarding a freezing of its working capital
24 facility.

17S

1 Q. Did you review any of the documents
2 generated by Addus's lenders?
3 A. Yes.
4 Q. What did you review?
5 A. I believe I saw some correspondence, loan
6 write-ups, field report — you know, collateral
7 audit reports, field reports.
8 Q. These were in 2002?
9 A. I don't remember the year. They were

10 exhibits to, I think, Mr. Ford's deposition and
11 perhaps Mr. Wright's.
12 Q. Now, your footnote 15 in your report — oh,
13 you know what the problem is? Footnote 15 actually
14 corresponds to page 13.
15 A. Yeah. It's because of the way our system
16 cut off the page.
17 Q. So this is what you cite to at least in
18 your report as Addus was informed by its lenders
19 that its credit facility would be frozen.
20 You cite to Mr. Wright's testimony?
21 A. Yes.
22 Q. Are you aware of any information other than
23 Mr. Wright's testimony and documents that may have
24 been written by Mr. Wright that would support your
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1 Q. What E-mails did you see?
2 A. Off the top of my head, I don't recall. It
3 was either letters or E-mails addressing concerns
4 about the — concerns with Med on behalf of the
5 lenders.
6 Q. Did you perform any computation as to how
7 Addus would be damaged by this?
8 A. Computations, no.
9 Q. Have you quantified in any way any damage

10 as a consequence of having working capital fecility
11 frozen by its lenders?
12 A. No.
13 Q. You cite — well, did you interview Addus's
14 lenders?
15 A. Did not, no.
16 Q. Did you ask if Addus's lenders had been
17 deposed?
18 A. No.
19 Q. Are you aware that LaSalle was deposed in
20 this case?
21 A. I think I knew that, yeah.
22 Q. Did you read the deposition of LaSalle in
23 this case?
24 A. No, I did not.

176

1 conclusion that Addus's credit facility was frozen
2 by its lenders?
3 A. Conclusion that it was frozen or frozen as
4 a result of Med?
5 Q. Frozen as a result of Med.
6 A. Because clearly it was frozen. I don't
7 think that's a topic of argument.
8 I seem to recall write-ups in the —
9 lenders' write-ups that talked about their concern

10 about Med transaction and the weakness of its
11 financials.
12 I don't recall whether the E-mails I saw —
13 I mean, they very well may have been generated by
14 Mr. Wright. I don't recall who generated the
15 E-mails. I would be surprised if an e-mail went
16 from a lender to Mr. Wright.
17 Q. I'm talking about a specific topic. I
18 mean, there's two different things here. It would
19 be lender concern about the Med transaction, which
20 is one thing, but you have a very specific opinion
21 here which is that the working capital facility was
22 frozen. And so my —
23 A. As a result of Med.
24 Q. Right. And so my question to you is:
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1 Other than the testimony of Mr. Wright and documents
2 that were written by Mr. Wright, are you aware of
3 any evidence in this case that as a result of a
4 transaction with Med that Addus's working capital
5 facility was abruptly frozen by its lenders?
6 A. As a result of its potential acquisition by
7 Med?
8 Q. I think I included that in my question.
9 A. Did you?

10 Q. Yes.
11 A. Sorry. I only cite Mr. Wright's testimony.
12 So no, not that I recall other than what I've
13 already said.
14 Q. And you're aware that Mr. Wright has a
15 personal interest in the outcome of this litigation?
16 A. Yes.
17 Q. Did that cause you any concern about
18 relying exclusively on Mr. Wright's testimony and
19 communication as opposed to trying to get the
20 information directly from the lenders?
21 A. I'm not sure that it's that important to my
22 opinions in this matter.
23 Q. Why not?
24 A. Well, I mean, clearly they were — clearly
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1 would that affect your opinion in any way?
2 MR. EARLY: Same objection.
3 THE WITNESS: I haven't seen the lender's
4 testimony, but the problems with the HME result
5 potentially from management's diversion from
6 operations to acquisition and the result of its
7 dealings in potential acquisition of Med. So it
8 doesn't change my opinion.
9 BY MR. STRUB:

10 Q. And on this topic would you have anything
11 to add beyond what the witnesses have to say on the
12 subject, in other words, anything to the evidentiary
13 record — let me make sure I've got a clear
14 question.
15 On your opinion that as a consequence of
16 the proposed acquisition Addus's working capital
17 facility was abruptly frozen by its lenders fearing
18 their notes could become impaired if they were sued
19 by Med, do you have anything to add on that subject
20 to the evidentiary record beyond what the witnesses
21 have testified to?
22 A. No.

23 Q. And on page 14 of your report, you talk
24 about "Addus's audited statement of cash flows

178

1 the letters of credit were frozen. Clearly at some
2 point lenders at a minimum expressed concern over
3 the potential acquisition of Med and its financial
4 condition, and clearly Mr. Wright testified to that.
5 I'm not offering damages or that — nor
6 have I offered an opinion that that is why all this
7 happened or that is why $7 and a half million is
8 value for the option. I didn't think it was
9 important enough to find more evidence.

10 Q. In terms of your opinion, if the
11 representative of LaSalle Bank testified that
12 Addus's credit facility was restricted as a
13 consequence of problems with its HME division, would
14 that affect your opinion in any way?
15 MR. EARLY: Objection, assumes facts not in
16 evidence.
17 You can answer the question, if you can.
18 THE WITNESS: I am aware of issues that the
19 lenders had with the HME division of Addus.
20 BY MR. STRUB:
21 Q. My question was slightly different.
22 If a representative of LaSalle testified
23 that Addus's working capital facility was frozen as
24 a consequence of problems with its HME division,
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1 reveal that Addus drew down an additional — only an
2 additional 1 million from lines of credit in 2001.
3 This action limited Addus's ability to grow its
4 operations either organically or through additional
5 industry acquisitions."
6 Do you have anything to add on that subject
7 to the record beyond what the witnesses have
8 testified to?
9 A. No.

10 Q. Are you aware that in 2002 Addus turned
11 into an agreement with the banks not to pursue
12 further acquisitions as a consequence of the
13 problems with the accounts receivable at the HME
14 division?
15 A. I'm aware that they entered into some type
16 of forbearance or renegotiation. I don't recall
17 that specific term. It would not be a surprising
18 term.
19 Q. Looking on page 14, is it, in fact, correct
20 that the cash flow from operations for 2001 of over
21 9.1 million was a record for Addus?
22 A. I think it was, yes. I think it was their
23 largest number.
24 Q. And then you say, "This was most likely due
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to capital expenditures requirements of almost
7 million for this same period."

Do you know what those capital expenditure
requirements were related to?

A. No. There was some testimony about new
accounting platforms and other things on the record,
but I don't know specifically what they were for.

Q. Are you giving any damage testimony in
connection with this litigation?

A. No.
Q. Let's look at section 2.4.3, which is value

enhancement to Med, and I think that this ties
into — actually before we do that, let me do it
this way: Section 5.2 and section 5.3 on page 5, if
you could get there.

A. I'm sorry?
Q. 5.2 and 5.3 on page 5.
A. Okay.
Q. You've got — in the second half of section

5.2, there's a sentence beginning with the word
"conversely."

Do you see that?
A. Yes.
Q. It says, "Conversely Med enjoyed a sharp

183

1 parties; that, in fact, around those dates Med's
2 share price enjoyed sharp increases.
3 Q- Have you calculated any synergistic value
4 in connection with Med's acquisition of Addus?
5 A. No.
6 Q- Do you intend to offer any testimony of the
7 synergistic value of Med's acquisition of Addus?
8 A. I have not been asked to, no.
9 Q. You've got some spreadsheets that I believe

10 are behind Exhibit D — not spreadsheets — charts.
11 And we've got a period that begins in August of 2001
12 and ends in August of 2002.
13 Other than the stock purchase agreement and
14 the letter of intent, that is other than events
15 related specfically to Addus, did you determine
16 what other events took place during this period of
17 time that could have contributed to the increase in
18 Med's share price?
19 A. Well, they were announcing other potential
20 acquisitions, I believe. So yeah, there were other
21 announcements.
22 Q. Did you do anything, though, to filter
23 those announcements out so that you could determine
24 what specifically was related to Addus?

1 rise in its share price," and it goes on from there.
2 A. Yes.
3 Q. And then on 5.3 it starts out by saying,
4 "Med experienced sharp increases in its common share
5 price."
6 Do you see that?
7 A. Yes.

8 Q. Is the second half of 5.2 really just a
9 part of the opinion in 5.3?

10 A. Yes.
11 Q. So then we'll just talk about 5.2 — I mean
12 5.3 and then 2.4.3 which is on page 14.
13 A. Okay.
14 Q. You say in 2.4.3 that "Med in the public
15 market perceived there to be significant intrinsic
16 value in the acquisition."
17 Do you see that? It's the end of
18 section 2.4.3. It's the last sentence.
19 A. Yes.
20 Q. What is the relevance of that statement to
21 the testimony that you intend to give at trial?
22 A. Only that as these announcements were made
23 there were representations about the synergistic
24 combinations and the E-mails and testimony of the

184

1 A. Not specifically, other than look at the
2 stock price. I attempted to look at the stock price
3 and its change around the time of a dated public
4 announcement by Med.
5 So this chart, while it graphs all these
6 stock prices, these points are when they made the
7 announcements about TLC — I'm sorry — Addus.
8 Q. But do you know as you sit here whether, in
9 fact, on that same day, using TLC for example, Med

10 didn't also announce that it was going to acquire
11 TLC?
12 A. I believe we looked at press releases from
13 a database. So had they made an announcement on
14 this same day, we would have seen that.
15 I don't recall whether that occurred or
16 not. I don't even recall what was in the press
17 release other than announcing Addus.
18 Q. Well, you know that there was a transaction
19 in which Med obtained about $40 million from Private
20 Investment Bank, Limited —
21 A. Yes.
22 Q. - in 2001?
23 A. Yes.
24 Q. Do you know one way or another whether that
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1 transaction had an effect on Med's share price?
2 A. No.

3 Q. Do you know when that transaction took
4 place?
5 A. Not off the top of my head.
6 Q. I may have asked you this. I'm sorry.
7 Do you know whether that transaction
8 increased Med's share price?
9 A. You did ask me, but no, I do not.

10 Q. Do you know what effect Med's merger with
11 Chartwell had on Med's share price?
12 A. No.
13 Q. Now, you'll notice that you've got an
14 increase in the price of Med's shares that you've
15 pegged to the stock purchase agreement on or around
16 January 8th, 2002?
17 A. The point being only by date, not
18 necessarily saying this is the sole reason for the
19 change in price, just that this is what occurred at
20 the date of the announcement.
21 Q. Let me make this simple.
22 All you've done here is you've taken the
23 share price — what was the database that you used?
24 A. It might have been Bloomberg.

187

1 your report.
2 These are the three documents that you
3 cited on page 10 of your report under section 2.2.1
4 on the topic of alleged misrepresentations in
5 Addus's financials.
6 A. Okay.
7 Q. The first document was marked as
8 Exhibit 135 in the deposition of Mr. Stasiewicz, and
9 this is the document that's Bates stamped Med 15868

10 to 942.
11 Do you see that?
12 A. Yes.
13 MR. STRUB: I'm going to mark as Exhibit 227 a
14 document bearing production number AD 13331.
15 (Peltz Exhibit No. 227
16 marked for identification.)
17 MR. STRUB: And I'm going to mark as
18 Exhibit 228 a document bearing production number
19 AD 14178 to AD 14188.

20 And just for the record, I know this
21 document had been marked earlier. It's the May 31
22 letter, but we're just going to mark it again.
23 (Peltz Exhibit No. 228
24 marked for identification.)
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1 Q. You took the share price from Bloomberg?
2 A. It was either Bloomberg or Fact Set, one or
3 the other.
4 Q. Either Bloomberg or —
5 A. Fact Set.
6 Q. And you created this chart which has the
7 share price by date, correct?
8 A. Yes.
9 Q. Then you caused to be created these little

10 boxes that indicate the date of the letter of intent
11 and date of stock purchase agreement and place that
12 on the table, correct?
13 A. Announcement, yes.
14 Q. And that's the extent of the work you did
15 on this topic?
16 A. Yes. The lower left-hand corner indicates
rr Fact Set.
18 Q. Thank you. Yes, it did.
19 Did you use this information in any way in
20 connection with any of the other opinions that you
21 rendered here today such as the value of the option?
22 A. No.
23 Q. All right. Let's talk - I'm going to put
24 in front of you three documents that you cited in

iss
1 BY MR. STRUB:
2 Q. Mr. Peltz, Exhibit 135, Exhibit 227, and
3 Exhibit 228 are the three documents that you
4 reviewed in connection with forming your opinion
5 that Med was aware of the adjustments to Addus's
6 earnings before it negotiated the acquisition bid;
7 is that correct?
8 A. Yeah.
9 Q. Just so I'm sure I understand your opinion,

10 we've — as you've testified to before, you're aware
11 that Addus made adjustments to its 2001 financial
12 statements?
13 A. Yes.
14 Q. And it is your opinion based on these three
15 documents that Med was aware of these adjustments
16 before it negotiated the acquisition bid; is that
17 correct?
18 A. Yes.
19 Q. And, therefore, it's your opinion that the
20 acquisition prices proposed in the stock purchase
21 agreement and the option agreement fully reflect
22 those proposed adjustments; is that true?
23 A. Yes.
24 Q. When did Med negotiate the acquisition bid?
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1 A. The letter of intent was — I believe a
2 letter of intent was signed in August of 2001, and
3 the initial agreement, I believe, was signed
4 January 8th, 2002.
5 So between some beginning point in 2001,
6 obviously prior to June of 2001, through presumably
7 the signing of the first SPA.
8 Q. When did Med become — well, let me ask it
9 this way: When did Med become aware of the

10 adjustments to Addus's earnings?
11 A. In June of 2001,1 believe, around June. I
12 mean, it might have been July.
13 Q. And you--is that date important to your
14 opinion? In other words —
15 A. The exact date, no.
16 Q. But the range of dates.
17 Is it important to your opinion that Med
18 became aware of the proposed adjustments prior to
19 the letter of intent?
20 A. Prior to the letter of intent, no.
21 Q. So it wouldn't matter to you when they
22 became aware of the proposed adjustments so long as
23 it was before the stock purchase agreement?
24 A. Yes.

191

Q. Is it your testimony that R J. Gold told
Med that they believe that the HME accounts
receivable were bad assets and were unlikely to be
collected?

A. I believe they told them what's on this
6 sheet of paper which is that based on the aging and
7 collection history of HME that there were additional
8 valuation allowances required. It was their

opinion.
Q. Is that the extent of what you believe RJ.

Gold told Med?
A. That's what I saw. I don't know everything

they did.
Q. The only thing you knew that Med —

withdraw.
The only thing that you know that RJ. Gold

told Med is what's reflected in Exhibit 227; is that
fair?

A. There was an e-mail that I recalled seeing
from R.J. Gold to somebody, maybe Magliochetti.

Q. Did the substance of the e-mail, though —
A. The substance of what they told him is this

sheet of paper.
24 Q. Exhibit 227?
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1 Q. Now, you're looking at Exhibit 227?
2 A. Yes.

3 Q. Now, would you — when you said that Med
4 became aware of the proposed adjustments in June of
5 2001, did you look at note one?
6 A. Yes.
7 Q. And you see that the last sentence in note
8 one says, "As of September 27, 2001 all required
9 information had been requested"?

10 A. Yes.
11 Q. So you're aware that Exhibit 227 was not
12 prepared in June of 2001, correct?
13 A. I don't know the exact date it was
14 prepared. This was prepared, to my knowledge, as
15 part of due diligence prepared in June of 2001 by
16 R.J. Gold.
17 Q. And, in fact, if RJ. Gold was performing
18 no due diligence in June of 2001, would that affect
19 your opinion in any way?
20 A. No.
21 Q. If RJ. Gold was performing no due
22 diligence in August of 2001, would that affect your
23 opinion in any way?
24 A. No.

I
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1 A. I believe.
2 Q. Exhibit 227?
3 A. Yes.
4 Q. And that's your opinion?
5 A. Yes.
6 Q. When you say in paragraph 2.2.1 — this is
7 the text that ties to footnote number 12.
8 It says, "Communication between Addus and
9 Med that provides a reconciliation of adjustments

10 recommended by RJ. Gold to the adjustments posted
11 by Addus."
12 What adjustments are you talking about in
13 that sentence?
14 A. Well, I'm talking about the adjustments
15 proposed by R.J. Gold on this sheet of paper
16 compared to the adjustments ultimately posted by
17 Addus in —
18 Q. Exhibits?
19 A. Yeah. Their financial statements or
20 Exhibit 5. Primarily that is HME accounts
21 receivable and workmen's comp.
22 Q. Do you know whether the ~ I'll use your
23 term.
24 Did you believe that these adjustments that
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1 are reflected in Exhibit 5 and proposed in
2 Exhibit 227 were significant?

3 A. Yes.
4 Q. Did the proposed total equity value of the
5 transaction change between August 20, 2001 and
6 January 8, 2002?
7 A. Yes, I believe it did.
8 Q. How did it change?
9 A. I believe it went up.

10 Q. Just so I understand, assume —
11 A. When I say "proposed value," that's
12 without, as you asked me before, valuing the note
13 and valuing the stock and call back rights,
14 etcetera, etcetera. It's on its face value it
15 increased.
16 Q. And I'm just talking about what you called
17 proposed total equity value because you haven't
18 reached the valuation on those other issues.
19 A. That's right. Just to clarify.
20 Q. Right. So I want to just deal with numbers
21 that you've actually dealt with.
22 So the proposed equity value increased
23 between August 20, 2001 and January 8, 2002?

24 A. Yes.

195

1 Med in this extent that it was notes and stock.
2 Q. Now, on this subject, do you have anything
3 to add to the record beyond what the witnesses have
4 testified to?
5 A. As far as?
6 Q. As far as the risks and the — you know,
7 what was taken into account in the transaction?
8 A. Not beyond what's in my report or what I've
9 testified to.

10 MR. STRUB: Let's go off the record.

11 THE VIDEOGRAPHER: We're going off the record

12 for a tape change. This is the end of tape number
13 five. The time is 2:47 p.m.

14 (Discussion off the record.)
15 THE VIDEOGRAPHER: We are back on the record.
16 This is the beginning of tape number six. The time
17 is 2:54 p.m.
18 BY MR. STRUB:

19 Q. Mr. Peltz, just to get back to what we were
20 talking about'before the break, your opinion that
21 the acquisition prices in the stock purchase
22 agreement option agreement reflected the adjustments
23 on Exhibit 227 is derived from the fact that
24 Exhibit 227 was known before the stock purchase

194

1 Q. If I represent to you that R.J. Gold wasn't
2 retained until after the letter of intent in
3 August 20, 2001, do you have any knowledge as to how
4 the adjustments proposed by R.J. Gold caused the
5 total equity value of the transaction to increase as
6 opposed to decrease?
7 A. Do I have any knowledge?
8 Q. Yes.
9 A. No.

10 Q. Do you have any opinion on that subject?
11 A. No. I mean, other than their negotiations
12 and whatever ensued.
13 Q. If the proposed total equity value of the
14 transaction increased after the letter of intent,
15 why isn't it important to you whether the
16 adjustments were known before or after the letter of
17 intent?
18 Why isn't it important to your opinion?
19 A. Because the purchase price that was agreed
20 upon in my opinion was reached with knowledge of the
21 proposed adjustments.
22 And I would say both sides took substantial
23 risks including the value that was on the table to
24 the Addus side had Addus risked the performance of
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1 agreement was entered into; is that right?
2 A. Taken in conjunction with the fact that my
3 estimate of value based on publicly-traded companies
4 supports the value. So yes, both of those would
5 indicate that the adjustments were known. Clearly
6 this is strong evidence that they knew.
7 Q. Well, let me see if I can separate this,
8 though. I just want to talk about the opinion
9 that's in 2.2.1 — maybe it's only in 2.2.1, which

10 is that you believe Med was aware of these
11 adjustments to Addus's earnings before it negotiated
12 the acquisition bid and thus the acquisition price
13 is proposed in the ESPA and the option agreement
14 reflected fully those proposed adjustments, okay.
15 Are you saying that that opinion is based
16 on something other than the three documents that you
17 reference in section 2.2.1?
18 A. No. No, I'm not.
19 Q. Just talking about the opinion in section
20 2.2.1, that second paragraph, is that opinion
21 anything more than Med was aware of the adjustments,
22 Med negotiated the price, therefore the price must
23 have included the adjustments?
24 A. Well, the opinion is that — and maybe I'm
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1 restating your question — that during the time that
2 Med was negotiating its acquisition of Addus, it was
3 aware of the adjustments that were proposed
4 regarding — and the problems with the HME division
5 regardless of whether it was posted to Addus's
6 interim financial statement, that they were aware of
7 it while they were negotiating it.
8 Q. And, therefore, it's common sense that

9 those — that that information was reflected in the
10 purchase price, correct?

11 A . I guess strictly dealing with this
12 paragraph?
13 Q. Yes.
14 A. What I'm saying is that they had full
15 knowledge of the potential adjustments while they
16 were negotiating the purchase price and would have
17 taken that into account.
18 Q. The fact that Med would have taken it into
19 account, that's just common sense, right?
20 A. No. They were aware of it. So it had to
21 be taken into account. I don't know what they did
22 about it, but it was taken into account in their
23 preparing a bid.
24 Q. Right. But in order to --

199

1 the fact that I believe they knew it and they
2 negotiated a price, so, therefore, is that the
3 assumption in my report is that it was an arm's
4 length buyer and seller. So I use the acquisition
5 price.
6 Had, for example, they not known about the
7 potential adjustments, maybe I would have reached a
8 different conclusion. But in addition to that, I
9 did my own preliminary computation.

10 Q. So this statement about Med's knowledge of
11 the adjustment bears on the first part of what you
12 did, which is the assumption that this was an arm's
13 length negotiated purchase price?

14 A. Yes. And some of it, I guess, comes out of
15 the complaint where they allege misrepresentations
16 in the financials. I believe the complaint filed by
17 whoever, Med or Chartwell, whoever the plaintiff is,
18 alleges financial misrepresentation.
19 Q. Right. You're talking about the complaint
20 that was filed in 2004 or 2005?
21 A. This — the complaint, I believe, in this.
22 Q. The complaint in this case?
23 A. Yes.

24 Q. How do the allegations in the complaint

K
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1 A. I mean prima facie, not even common sense.
2 They knew about it. They negotiated a price.
3 Q. Okay. That's all I'm saying. I mean, you
4 didn't perform any sort of analysis on that subject;
5 you just simply say because the information was out
6 there, it must have been included in the purchase
7 price?
8 A. No. And I address it in the next
9 paragraph. And then I did a computation of — a

10 preliminary computation of value which supports the
11 fact that the price was reasonable.
12 Q. But I'm just talking now about the first
13 part of it, okay.
14 A. I'm not sure it's as separable in your mind
15 as you're trying to separate it. That's what I'm
16 trying to say.
17 Q. Okay. Well, the reason I'm focusing on
18 this is because you say in your report,
19 "Nonetheless, I independently valued Addus's equity"
20 which suggests to me that the first portion of your
21 opinion has some meat to it.
22 And that's what I'm trying to get at is
23 whether — and maybe it isn't. Maybe I'm —
24 A. I guess what I'm trying to say there beyond

zoo
1 relate to — financial misrepresentations relate to
2 this opinion in 2.2?

3 A. Only from what I just -- I mean, it doesn't
4 change anything I just said. But the point is there
5 were allegations of misrepresentation in the
6 financials, and I believe that significant
7 adjustments were known.
8 Q. In connection with forming your opinion
9 that significant adjustments were known, did you

10 interview RJ. Gold?
11 A. No.
12 Q. R.J. Gold you understood was the auditor
13 who was obtained by Med, correct?
14 A. Yes.
15 Q. And the information that Med knew was
16 derivative of what R.J. Gold told them; is that
17 true?
18 A. Yes.
19 Q. Would a deposition of RJ. Gold have been
20 useful to you in forming that opinion?
21 A. I don't believe so.
22 Q. Did you ever suggest that a deposition of
23 RJ. Gold be taken?

24 A. I've made no suggestions regarding
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1 depositions.
2 Q. In forming your opinion, did you make any
3 determination as to which of the adjustments to
4 Addus's earnings were recurring or nonrecurring in
5 nature?
6 A. In the body of my report, I did not.
7 Q. Have you subsequently formed an opinion on
8 that topic?
9 A. I assume in your question recurring and

10 nonrecurring you're talking about normalized EBITDA.
11 I mean, a large write off in the HME division is
12 almost by definition nonrecurring because they got
13 rid of it. I assume your context is —
14 Q. Well, let me see --
15 A. Or maybe you need to define it.
16 Q. Take a look at Exhibit 228. And look at
17 page 14182. The second-to-the-last line of the page
18 says, "Total one time adjustments."
19 Do you see that?
20 A. Yes.

21 Q. Did you make any determination in the
22 course of forming your opinion as to whether the
23 adjustments to earnings were, in fact, one time

24 adjustments that would not recur in the next set of

1 testimony, all his deposition testimony.
2 Q. Do you recall Mr. Wright testifying that he

3 didn't learn about the severity of the problems with
4 the HME division until 2002?

5 A. I recall him testifying that he thought it
6 was being handled and found out about it later, yes.
7 Q. Is it your opinion that RJ. Gold knew
8 something about the HME division that Mr. Wright
9 didn't know?

10 A. I don't believe RJ. Gold knew something
11 that Mr. Wright didn't know. It's a question of
12 what they believed would occur with the knowledge or
13 what facts would ensue beyond the discovery of the
14 knowledge.
15 Q. And the only facts you're talking about is
16 this $5,675,088 increase in the reserve, right?
17 A. The facts that I'm talking about are the
18 issues in HME, and I'm also referring to
19 Mr. Wright's testimony beyond — as well as probably
20 Mr. Ford's as well.
21 The issues relating to the HME division
22 were related to their ability to process properly
23 their accounts receivable and forward them to
24 collection.

1 financials the following year?

2 A. I didn't utilize EBITDA for my report. So
3 in that context I did not.
4 Q. Now, one of the things — let's go back to
5 227.
6 Exhibit 227, what does it tell you about
7 the accounts receivable at the HME division?
8 A. HME, RJ. Gold is proposing adjustments of
9 or an increase in the valuation allowance, if you

10 will, of $5,675,088, an increase.
11 Q. Does it tell you anything about the aging
12 of the accounts receivable?
13 A. This spreadsheet doesn't tell you about the
14 aging, but the fact that the proposing evaluation
15 allowance suggests that there's an aging issue.
16 Q. Does it tell you anything about the
17 collectability of more recent accounts receivable?
18 A. This is an adjustment related to the
19 overall collectability without specifying current
20 versus prior.
21 Q. Now, you are -- did you review Mr. Wright's

22 testimony about the problems with the HME division
23 that he contends he discovered in 2002?
24 A. I've read his testimony. I've read all his

Z04

1 So it's possible — my point is it's
2 possible Mr. Wright knew the aging of accounts
3 receivable at HME as did RJ. Gold. In other words,
4 R J. Gold didn't discover something Mr. Wright
5 didn't know, but Mr. Wright may have believed they
6 were taking steps to collect the assets where RJ.
7 Gold would say because of its age it's unlikely to
8 be collectable.
9 Q. Is it your testimony that RJ. Gold knew

10 that Addus was not processing properly its accounts
11 receivable and forwarding them to collection?
12 A. I think RJ. Gold's issues related to the
13 aging more than the throughput of the information
14 based on what I'm looking at and based on the
15 information requests that appeared to be coming.
16 Q. So let me just be sure I'm clear on this.
17 You are not testifying, are you, that RJ.
18 Gold was aware that Addus was not processing
19 properly its accounts receivable and forwarding them
20 to collection?
21 That's not your testimony, is it?
22 A. No, I don't think that's a fact. I don't
23 think that's the facts in anyone's testimony.
24 Q. Look at page 15 -
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1 A. My report?
2 Q. -- of your report, in point number one you
3 say that — about six lines down you say, "In fact,
4 acknowledgment of the proposed adjustments and the
5 timing of June 2001 is shown in exhibit M of
6 Mr. Neilson's report. And exhibit M is Exhibit 227.
7 And you say, "Based on my belief that Med
8 was aware of the adjustment, Med would not have
9 proposed a purchase price for Addus based on EBITDA

10 multiple due to the absence of a reliable normalized
11 EBITDA figure for the fiscal year 2001."
12 Now, first of all, you're aware that Med
13 proposed a purchase price for Addus in August 2001,
14 correct?
15 A. There was a letter of intent.
16 Q. The letter of intent in August 2001
17 proposed a purchase price?
18 A. Yes, it did.
19 Q. If Med did not become aware of the
20 adjustments until after the letter of intent, would
21 that affect your opinion as to whether Med would
22 have proposed a purchase price for Addus based on an
23 EBITDA multiple?
24 A. No. Ultimately they entered into a stock

207

1 Subsequent to the day of issuance of this
2 report, have you reviewed the reports of Mr. Cimasi
3 and Mr. Neilson in greater detail?
4 A. Other members of my staff assisted in the
5 preparation for deposition of Mr. Neilson and
6 Mr. Cimasi.
7 So to the extent you as the colloquial you,
8 the answer would be yes. And I believe I've
9 probably spent more time reading the two reports

10 subsequent to the issuance of the report.
11 Q. Have you formed any opinions concerning
12 Mr. Cimasi's report or Mr. Neilson's report that are
13 not reflected on pages 15 and 16 of your report?
14 A. I would say at this point I have not formed
15 opinions, no.
16 Q. Have you reached any preliminary
17 conclusions about those reports other than what's
18 been reflected in your report?
19 A. Well, I certainly have some questions about
20 the data that's relied on, for example, in
21 Mr. Cimasi's report.
22 I believe that Mr. Neilson, for example,
23 ignored some of the data in the audit report
24 regarding what year that that supplied to, for |
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1 purchase agreement clearly after the adjustments
2 were known. That's my point.
3 Q. So when you say "Med would not have
4 proposed a purchase price for Addus," you're simply
5 talking about the price that was reflected in the
6 stock purchase agreement, correct?
7 A. Ultimately — yes, the ultimate proposal
8 price of acquisition.
9 Q. So you don't know one way or the other

10 whether the proposed purchase price and the letter
11 of intent was based on an EBITDA multiple and you're
12 not rendering any sort of opinion on that?
13 You're just talking of the price that was
14 ultimately reflected in the stock purchase
15 agreement?
16 A. That's correct.
17 Q. Now, in your report, page 15, you talk
18 about the limited time you have had to access the
19 reports by Mr. Neilson and Mr. Cimasi.
20 Do you see that?
21 A. Yes. As of the date of issuance of the
22 report.
23 Q. As of the date of issuance of the report,
24 and that sort of leads to my next question.

208

1 example.
2 Q. What are the concerns you have about
3 Mr. Cimasi's report other than those that are
4 reflected in pages 15 through 16?
5 A. Well, the fact that he in his weighted
6 average cost of capital he has 1200 basis points,
7 12 interest points to the borrowing base based on a
8 need to provide a personal guarantee which seems
9 high.

10 The fact that Mr. Cimasi assigns a
11 10 percent risk factor in his weighted average cost
12 of capital computation and then uses a low
13 volatility figure in his Black-Scholes formula.
14 I believe some of the comparable
15 transactions Mr. Cimasi selected are far too small
16 in his transactional side. I don't necessarily
17 agree with his approach in the utilization of the
18 EBITDA.
19 Q. That's something you have in your report.
20 Is it beyond what you say in your report?
21 A. As I sit here today, no.
22 Q. The addition of 1200 basis points in
23 connection with the need to provide a personal
24 guarantee, in your mind, in your view, is it
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appropriate to a certain number of basis points in
connection with the need to provide a personal
guarantee at all?

A. The use of Add us's cost of borrowing is not
necessarily appropriate in this context.

Q. Why not?
A. Because the valuation should be done from a

8 third party's viewpoint and proposed capital
9 structure, not from Addus's capital structure or

10 necessarily its own cost to borrowing which was not
11 16 or 17 percent.
12 Q. And we've already discussed the 10 percent
13 risk factor, the average weighted cost of capital?
14 A. Yes. That's a specific company.
15 Q. We've discussed Black-Scholes.
16 Now, when you say the comparable
17 transactions are too small, did you compare the
18 transactions in your report to the ones that
19 Mr. Cimasi used?
20 A. He uses, as I recall, some of the — we use
21 some of the same comparables both in the guideline
22 companies as well as transactional.
23 As I remember from his report, he has a
24 significant number of very small transactions that

"<iNi!iiain̂ te««̂
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1 So it's not only the transaction size.
2 It's the number of transactions you're utilizing in
3 your analysis.
4 Q. Now, you noted that — you may have noted
5 this.
6 All of Mr. Cimasi's transactions were
7 recent transactions?
8 A. They were more recent, that's correct.
9 Q. They all occurred within the last two

10 years?
11 A. I believe that's right.
12 Q. They all occurred after this period when
13 the PPS was instituted for home healthcare?
14 A. I think that's correct, yes.
15 Q. Is it your view that the size of the
16 transaction is more relevant than the recency of the
17 transaction?
18 A. The question is to whether the transaction
19 is comparable. In looking at comparability you look
20 at the industry. You look at the date. Obviously
21 you look at the size.
22 And taking those factors into account, you
23 decide what's appropriate and what's not.
24 Q. If there were no transactions of comparable

210

1 he includes in his database in reaching his
2 valuation conclusions.
3 Q. So you have used in your transactional
4 approach — we can go look at it more, but this —
5 for example, one of the transactions you use in your
6 approach is this AccuHealth, Inc. transaction which
7 has an enterprise value of 3.3 million?
8 A. That's very low.
9 Q. But that's one of the ones that you

10 considered?
11 A. That's correct.
12 Q. So do you remember whether Mr. Cimasi had
13 any values that were lower than that?
14 A. As I recall off the top of my head, he had
15 a substantial number of transactions in the million
16 dollar range.
17 Q. What would be the threshold for you in
18 terms of revenue for this transaction where you'd
19 say this transaction is too small?
20 A. You know, as I told you, in the end I used
21 the transactional approach for a sanity check. It
22 seems to me utilizing a large number of very small
23 transactions, which I did not do, seems
24 inappropriate.

212

1 size given this industry within the last two years,
2 do you think it would be inappropriate to include
3 only transactions of smaller size that were within
4 the last two years given the changes in this
5 industry?
6 A. Would it be appropriate? I mean, you may
7 due it in your computation. Whether you should rely
8 upon it or not is a different issue.
9 Q; Do you think it would be inappropriate to

10 rely on it given that hypothetical?
11 A. Perhaps, yes.
12 Q. When you say "perhaps," do you have an
13 opinion one way or the other on that subject?
14 A. In what context are you asking me? In the
15 context of Mr. Cimasi's report?
16 Q. I'm talking in the context of the valuation
17 of Addus.
18 And so my question is: Hypothetically
19 speaking, if the only comparable companies were
20 those of a smaller size where transactions took
21 place within the last — within the period after the
22 PPS became -- was applied to home healthcare, would
23 it be inappropriate to use only those transactions?
24 A. Post PPS?
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1 Q. Yes.
2 A. It probably would be inappropriate, yes.
3 Q. And you say probably. Is that your —

4 A. It's a judgmental issue. You wind up with
5 a — looking for comparable companies and you have
6 none if you're only using small transactions
7 occurring post PPS. So it becomes a stretch.
8 Q. Now, you mention some questions that you
9 had about Mr. Neilson's report and the audit

10 statements.
11 What were those questions?
12 A. Primarily I don't recall exactly
13 Mr. Neilson's conclusion regarding the receivables
14 write off.
15 The question is how much of the receivables
16 write off relates to 2001 versus prior periods. And
17 that's relevant to attempting to quantify normalized
18 EBITDA.
19 I believe, as I recall, Mr. Neilson's
20 conclusions are far below those that would be
21 suggested by the audit work papers of BDO Seidman in
22 arriving at the actual adjustment which was very
23 close to R.3. Gold's proposed adjustment.
24 Q. Now, you understood when you looked at
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1 of the accounts receivable adjustments emanate from
2 a 90 percent reserve against receivables 360 days or
3 older which was about 5.2 million.
4 So, you know, somewhere in the 4.7, 4.8
5 range relate to write off of receivables over one
6 year old which would make it nonrecurring.
7 The question then becomes what should be
8 the management's estimate of what was going to occur
9 going forward. Mr. Neilson's report assumes that

10 everything that happened in the past would continue
11 to happen. In fact, it did. They — there were
12 more receivables problems. There's no argument with
13 that.
14 But at the time when you read the testimony
15 of the management of Addus who were dealing with the
16 issue, they were taking steps, and those steps were
17 substantial in order to correct all those problems.
18 Those steps include consolidating three
19 disparate accounting systems into one which is, you
20 know, sort of roll up A, B, C as well as having
21 centralized billing offices, bringing in
22 consultants.
23 I believe Mr. Ford testified that he was
24 going to California a week a month regularly. I

wMffl#& IWWWWM
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1 Mr. Neilson's report that one of the things that
2 they were attempting to do was to determine whether,
3 in fact, these adjustments were one time adjustments
4 as opposed to recurring types of problems, right?
5 Were you aware of that?

6 A. I thought that's what I just said, yes.
7 Q. I guess what I'm trying to figure out is
8 obviously BDO Seidman came up with an opinion as to
9 what adjustments were necessary, and those

10 adjustments were reflected in the 2001 audit, right?
11 A. Yes.
12 Q. And in Mr. Neilson's report he suggests
13 that further adjustments should have been made?
14 A. When you say "further adjustments," you'r
15 saying going forward?
16 Q. Yes.
17 A. He suggested that further adjustments
18 should have been made on the interim financial
19 statements. Yes, I believe that's correct.
20 Q. Is it your opinion that Mr. Neilson was
21 wrong about that?
22 A. Could be wrong, yes.
23 Q. Why?
24 A. Because, first of all, a substantial amount

216

1 think he said a week a month. I don't recall the
2 frequency.
3 But he was out there and believed he was on
4 top of it. In fact, they didn't. But the issue is
5 what they believed at the time, not seeing what
6 happened and saying, oh, because this happened you
7 should have done this then.
8 They had reasons to believe that. And this
9 was a company that was rolling up companies. They

10 had done this all the time and been more successful
11 than, in fact, they were with HME. That doesn't
12 mean that assumption was unreasonable at the time
13 that they made it then.
14 Q. Now, in connection with that last answer,
15 you have reviewed Mr. Stasiewicz's testimony where

16 he said that he didn't believe that Mr. Ford had
17 been forthright about the problems with HME,
18 correct?

19 A. Yes, I saw that.
20 Q. You also reviewed Mr. Wright's testimony
21 where he said that there were things that he learned
22 about the HME division in late 2002 that Mr. Ford
23 knew about earlier on, right?
24 A. Yes. He was angry at Mr. Ford over what
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1 had happened.
2 Q. Now, in the answer you just gave about what
3 was — what management knew, are you talking about
4 what Mr. Ford knew or what Mr. Wright and
5 Mr. Stasiewicz claim they knew?
6 A. Mr. Stasiewicz talked very generally about
7 concerns he had with the HME accounts receivable.
8 Based on the aging of HME accounts receivable, any
9 financial professional looking at it would have had

10 concerns.
11 You have to read into Mr. Stasiewicz's
12 testimony, but it appears that you had a management
13 team. I'm trying to answer your question. I don't
14 know I can be as discrete as you want me to be
15 person by person.
16 But you had a management team basically of
17 four top managers who had their fingers in
18 everything in the company and prior — it would
19 appear that prior to their adding on negotiations to
20 sell the company to Med were able to control their
21 operations, make acquisitions, bring them into their
22 operations and figure out how to run them. And, in
23 fact, in this case it got away from them.
24 That doesn't mean — I guess what I would

Z19

1 consideration to the purposes for which these two
2 experts were calculating EBUDA?
3 A. I read their reports, so to the extent I
4 did, yes.
5 Q. And you understood that Mr. Cimasi was
6 using a normalized EBITDA as part of an overall
7 appraisal of the company, right?
8 A. Valuation, yes.
9 Q. And Mr. Neilson was not performing a

10 valuation of Addus, was he?

11 A. He was not.
12 Q. Did the fact that these EBITDA calculations
13 were performed for two different purposes affect
14 your consideration at all as to whether these EBITDA

15 figures were actually disparate?
16 A. You're asking me did I attempt to reconcile
17 the purpose to the number or the difference between
18 the two?
19 Q. That's the purpose to the number, yeah.
20 Did you try and do that?
21 A. No.

22 Q. Now, you talk in connection with
23 Mr. Neilson's report about post-valuation facts, and
24 you talked about that a little bit in an answer you

I
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1 say is Mr. Ford may have believed at the time that
2 he could get his arms around it, but, in fact, he
3 was stretched too far as was everyone else.
4 As to their forthrightness, although
5 Mr. Stasiewicz said that, he offered no follow up or
6 specificity other than in hindsight clearly the HME
7 division got away from them and they suffered
8 losses.
9 That doesn't mean that management team at

10 that time correctly or incorrectly believed that
11 they could do with HME what they had done in the
12 past with other divisions.
13 Q. And is that what we just talked about?
14 Is that the extent of the additional
15 objections you have to Mr. Neilson's report, that is
16 objections that are not reflected in your report on
17 pages 15 and 16?
18 A. I would say those are my preliminary
19 comments, yes.
20 Q. Now, in your opinion on page 15 — I'm
21 talking about the text that follows footnote 17 —

22 you talk about the disparity in the EBITDA
23 calculations between Mr. Neilson and Mr. Cimasi.

24 In rendering this opinion, did you give any

220

1 gave a few minutes ago.
2 Do you see what I'm referring to at the end

3 of point number two?
4 A. Yes.
5 Q. Are there any circumstances in which a
6 valuator can consider post-valuation information?
7 A. There are some circumstances based on case
8 law, to my understanding, to my nonlawyer
9 understanding where subsequent information may be

10 utilized by the valuation professional.
11 Q. And have you yourself used subsequent —

12 information subsequent to the valuation date?
13 A. Rarely, but yes.
14 Q. In your layperson's understanding, under

15 what circumstances can a valuator use post-valuation
16 date information in connection with coming up with

17 an opinion of value?
18 A. Speaking generally of course, to the extent
19 that other information is missing and that you can
20 use that retrojection of the information as
21 appropriate and that it's helpful, but generally in
22 limited circumstances. The attempt is to use
23 information known at the time.
24 Q. By the way, is there a — do you consider -*"
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your report to be a valuation of Addus?
A. No.

Q. So there's no valuation as of valuation
date?

A. That's correct.
Q. Other than what we have talked about today,

are there any other opinions that you intend to
offer at trial of this case?

A. I have not been asked to offer any other
opinions at trial.

Q. And you've been asked to perform no other
12 work at this stage other than possibly showing up at
13 trial to testify?

A. That's correct.
MR. STRUB: Let's go off the record.
THE VIDEOGRAPHER: We're going off the record.

The time is 3:34 p.m.

(Discussion off the record.)
THE VIDEOGRAPHER: We are back on the record.

The time is 3:34 p.m.
BY MR. STRUB:

Q. Mr. Peltz, could you take a look at
Exhibit A for me?

A. My report?

223

1 then discounts that value back to arrive at an
2 overall option.
3 That is different than the methodology
4 Mr. Cimasi uses, but I also have his methodology in
5 my report as well.
6 Q. Why did you use — let me be sure I have
7 the technology.
8 I think Mr. Cimasi referred to the option
9 as an American call option?

10 A. No. We treat it the same. A European.
11 Q. You both treat it as a European option?
12 A. Yes.
13 Q. Okay. Why did you choose your decision
14 tree methodology treating it as separate options in
15 this way as opposed to doing it the way Mr. Cimasi
16 did? I know you did it the way he did.
17 A. It's just another way of looking at the
18 transaction. The transaction, in fact, was an
19 American option, not a European option. They could
20 exercise their option when they chose. So — and
21 the difference between American and European is that
22 fact.
23 So if you were trying to value this as an
24 American option, this is one approach you might take
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Q. Your report, yes. I haven't asked you
about this yet. I guess probably Exhibit B ties
into this. But Exhibit A, the second page has a
decision tree. And this analysis is entitled
Black-Scholes-Merton, M-e-r-t-o-n.

6 You see that at the top?
7 A. Yes.

8 Q. You've already told me the variables that
9 you changed as compared to what Mr. Cimasi did. So

10 I'm not going to ask you about those.
11 But beyond changing those variables, is
12 there any difference between the methodology that
13 you employed that's reflected by Exhibit A and the
14 methodology that Mr. Cimasi employed?
15 A. As to Black-Scholes, there's no difference
16 in methodology. Mr. Cimasi's computation is for one
17 six and a half month European option.
18 I have several different computations under
19 Black-Scholes in my report. This computation on the
20 decision tree is for a series of six or really
21 seven — six and a half months — a European option
22 closing at the end of every month, the first period
23 being half a month because of February 14th start
24 date, and then values the option at each month and

224

1 to looking at it.
2 Q. Just so the record is clear, you say —
3 what is the difference between an American option
4 and a European option?
5 A. An American option is an option that can be
6 exercised at any time during its pendency. A
7 European option can only be exercised at the end of
8 the option period.
9 So if you have a six and a half month

10 European option, it can only be exercised six and a
11 half months after it's entered into.
12 Q. In looking at the second page of Exhibit A
13 where it says, "The decision tree" --
14 A. Yes.
15 Q. — there are dollar figures in the boxes,

16 $4.10, $5.67, and $5.47 and so on?
17 A. Yes.
18 Q. What do those dollar figures represent?
19 A. That's the value of the Black-Scholes
20 option for — except for the first one for a one
21 month period, which then gets flowed through the
22 formula to arrive at ultimately a discounted factor
23 for each month of the option or they're called
24 notes.

Jensen Reporting - (312) 236-6936 56 of 82 sheets



Deposition of Scott Peltz
225

Q. So then this — if we look at the top, you
have an asset price of — then I understand this is
in millions.

You have an asset price of 79.5 and an
exercise price of 81.25 option number one?

A. Yes.
Q. Then what happens under this methodology is

simply that as you go through the time periods the
asset price increases slightly?

A. That's just earning the option premium.
Q. Earning the option premium. And then the

exercise price — why does the exercise price
increase?

A. That's the option premium. The option
premium was $1 million a month plus, I believe,
shares. Every month that it wasn't exercised the

17 premium was a million dollars plus 500,000 shares of
18 stock.

So all you're adding onto the exercise is
the price to buy the company plus the option
premium. It's just the way the Black-Scholes works.

Q. Now, when you read Mr. Wright's testimony,
you learned that, in fact, the burn off wasn't
exactly a million dollars a month, right?
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1 the schedules —
2 A. Yes.
3 Q. -- that are in Exhibit B?
4 A. Yes. I use the same volatility for every
5 schedule.
6 Q. Then the last chart has a calculation of
7 historical stock price volatility for guideline
8 companies.
9 Do you see that?

10 A. Yes.
11 Q. I haven't compared it, but are these
12 guideline companies the same guideline companies
13 that are included in this schedule that we've been
14 talking about that's in Exhibit C?
15 A. Yes, same company.
16 Q. The selection criteria was the same?
17 A. Yes. Black-Scholes says you use comparable
18 companies to compute volatility in order to get to
19 your option premium.
20 Q. So the comparable companies that are in
21 Exhibit C are the same ones that are in Exhibit A?
22 A. The same, yes.
23 Q. I asked you right before the last break
24 about whether you performed a valuation of Addus,
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1 A. I don't recall. I don't recall. I read
2 his testimony.
3 Q. But you just assumed it was a million
4 dollars a month?
5 A. My assumption is a million. I mean, you
6 have to make an assumption to do the formula.
7 Q. Then if you go to Exhibit B, you have
8 volatility assumptions?
9 A. Yes.

10 Q. As I understand it, the 6.91 million figure
11 that appears in the shaded box would reflect a
12 volatility assumption of 75 percent; is that
13 correct?
14 A. Yes.
15 Q. So these call values that appear in the
16 box, these are just simply depending on your
17 volatility assumption.
18 This would be the call value?
19 A. This is how the value would change, the
20 option premium.
21 Q. Right. The option premium would change.
22 And that's true — you used the 75 percent
23 figure — I believe you said this already.
24 You used the 75 percent figure on all of
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1 and you said no.
2 But you have an opinion as to value,
3 correct, or not?
4 A. My report assumes an arm's length
5 transaction arrived at for value using the face
6 value as value.
7 As a check on how rational that assumption
8 is, I performed a preliminary estimate of value so
9 that if my results were wildly deviant, I would have

10 to rethink my original assumption.
11 Q. But you would not characterize what you
12 have done as an independent determination of value?
13 A. A preliminary calculation of value is what
14 I would call it. I mean, it's an independent
15 calculation, but...
16 Q. But it's not a final valuation opinion?
17 A. It's not a valuation. _
18 MR. STRUB: Mr. Peltz, as I said before, I will
19 want to know before you testify the amount of
20 compensation and there may be some additional
21 documents that I'll request based on what we got
22 today, you know, things that came up, but other than
23 that I have no further questions. Thank you very
24 much.
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1 MR. EARLY: No questions. We'll read and sign.
2 THE VIDEOGRAPHER: This is the conclusion of
3 the deposition of Scott Peltz, the end of tape
4 number six. The time is 3:52.
5 (Whereupon, at 3:52 p.m.,
6 the deposition was completed
7 and the witness was excused.)
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STATE OF ILLINOIS )

) SS:
COUNTY OF McHENRY )

I, SUSAN BABICKI, Certified Shorthand
Reporter, Registered Professional Reporter, and
Notary Public in and for the County of McHenry and
State of Illinois, do hereby certify that said
witness and counsel personally appeared before me at
the time and place aforesaid.

I further certify that previous to the
commencement of the examination, said witness was
duly sworn by me to testify the truth, the whole
truth, and nothing but the truth; that the testimony
given by said witness was reported stenographically
and thereafter transcribed into typewritten form
through computer-aided transcription; and the
foregoing is a true, accurate, and complete
transcript of my shorthand notes so taken as
aforesaid.

I further certify that the signature to the
foregoing deposition was reserved by agreement of
counsel.

I further certify that I am not counsel for
nor in any way related to the parties to this suit,

24 nor am I in any way interested in the outcome
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1 UNITED STATES BANKRUPTCY COURT

EASTERN DISTRICT OF NEW YORK
2

In re: )
3 )

Med DIVERSIFIED, INC., et )
4 al., )

) No. 02-88564 (SB)
5 Debtors. ) 02-88568

) 02-88570
6 CHARTWELL LITIGATION ) 02-88572

TRUST et al., ) 02-88573
7 )

Plaintiffs, ) Adv. P. No.
8 \ D r\A nod on TOO

- vs.- )
9 ) Chapter 11

ADDUS HEALTHCARE, INC., )
10 etal., ) (Jointly

) Administered)
11 Defendants. )

12 I, SCOTT PELTZ, state that I have read the
13 foregoing transcript of the testimony given by me at
14 my deposition on the llth day of August, 2005, and
15 that said transcript constitutes a true and correct
16 record of the testimony given by me at the said
17 deposition except as I have so indicated on the
18 errata sheets provided herein.
19
20 SCOTT PELTZ
21 SUBSCRIBED AND SWORN to
22 before me this day
23 of . 2005.
24 . NOTARY PUBLIC
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1 thereof.
2 Witness my official signature and
3 seal as Notary Public in and for McHenry
4 County, Illinois, on this day of
5 . 2005.
6
7
8

9
10
11 Susan Babicki, CSR, RPR
12 License No.: 084-003956
13
14

15
16
17
18
19
20
21

22
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